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District of Massachtusetis, to wit: 


8) 

Be tr REMEMBERED, that on the ninth day of August, in the thicty-fifth 
vear of the Independence of the United States of America, Timothy Kennard, 
f the said District, has deposited in this office the title of @ book, the right 
whereef he claims as Proprietor, in the words following, to wit : 

‘The Militia Reporter, containing the trials of Capt. Joseph Loring, Jun. 
on thé charges of Gen. Winslow ; Capt. Joseph: Loring, Jun. on the chafges 
of Maj. Davis; Capt. Amos Binney, on the charges of Maj. Osgood ; Capt. 
‘Thomas Howe, on the charges of Maj. Messinger. Taken from authentic 
docnswents, for the information of the offieers of the Militia.” 

In conformity to the Aet of the Congress of the United States, entitled, 
“An Act for the encouragement of learning, by securing the copies of maps, 
charts, and books, to the Authors and Proprietors of such copies, during the 
times therein mentioned :” and also toan Act entitled An Act supplementary 
to an Act, entitled, an Act for the encouragment of learning, by securing the 
copies of maps, charts, and books, to the Authors and Proprietors of such 


copies, durimg the thmes therein mentioned ; and extending the benefits thereof 


to the arts of designing, engraving, and etching historical, and other prints.” 
WM. S, SHAW, Clerk 
of the District of Massachusetts. 
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: ADVERTISEMENT. 
' 


Te publisher, at the request of a number of military officers, 
! was induced to issue proposals for the following pages, and is 
: proud in saying his subscriptions have been much more humerous 
1 than he could have expected in so short a time. 
i The rage of party is at present so predominant, that few publi- 
cations are issued which do not lean on one side or the other ; 
and it would be natural to suppose such is the complexion of 
these sheets. But it may be asserted tliat the whole of the text 
and notes are written with that impartiality, which can give of- 
fence to none. 

The illegality of the Legionary Brigade, arranged as it was in 
Boston, created dissatisfaction and dissention among the officers, 
which led to the following trials. —Governot Gore and his Coun- 
cil have supported thee ‘principles by deranging the Legionary 
Brigade, and destroying every wvéstige titcreof ; even the Sub Le- 
gion of Light Infantry has been disbanded, and each Light In- 
fantry Company attached: to-separite Repiments, and the Brig- 
ade is now recorded and nuniberea the third int the Adjutant 
General’s office. 

These arrangements have left the Major and Adjutant of Light 
Infantry without any troops, of course their commissions are a 
dead letter, and must evidently prove to every impartial man, 
. that the three officers, thus tried, were correct in their opposition 


NS 


» to such illegal and unconstitutional proceedings. 

That errers may have crept into the work, the publisher does 
Pe not pretend to deny; but for the general tenor of it, copies of 
ie 


each trial have been obtained, attested by the respective copyists ; 


ce 
the whole coming from the hands of the Judge Advocates wha 

~ officiated on said trials. 
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ERRATA.—Page 106, $d line from bottom, for ‘ especially,’ read ‘ specially? 
Page 139, 17th line, for ‘ make-right,’ read ‘ make-weight’ Capt. Loring’s 
memorial, page 154, should have been dated ‘ June, 1807’ Page 168, 20th line 
from hottom, for * Nelson,’ read‘ Hadson’ Page 272, 4th line, for * these,’ 
read‘ there.’ Page 281, the 4th line should read thus, service, is,in my Opin- 
ien, absurd.’ 
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‘CAPT. LORING’S FIRST TRIAL. 


Minutes and Proceedings of a Division Court Martial, begun and 
holden at Boston, in the County Court House, on Tuesday, the 
29th day of October, in the year of our Lord 1805, by order of 
the Honorable Simon Extiotr, Esguire, Major General of the 
frst Division of the Militia of the Commonwealth of Massachu- 
setts, so far as the Minutes and Proceedings relate to the trial of 
Capt. Joseru Loninc, Jun. one of the Officers ordered to be 
tried by said Court. 


PRESENT 


Lizvr. Cot. Joun Barker, 2d Reg. ist Brig. Ist Division, 
PRESIDENT. 


Memébers. 


Major Barnabas Ciark, Sd Regiment, Ist Brigade, ist Division. 
Major Ouiver Jononnot, Sub Legion Artil. Leg. Brig. Ist Div. 
Capt. WiLL1AmM Barnes, Ist Reg. ist Brig. Ist Division. 

Capt. Henny Purxirt, Cavalry Legionary Brigade. 

Capt. Apam Kinstey, 2d Reg. 2d Brigade, 1st Division. 

Capt. Micwaer Harris, jun. Ist Reg. 2d Brigade, ‘st Division. 
Capt. Joun Rosrnson, Bat. of Artillery, ist Brig. ist Div. 

Lieut. Joun Pratt, 2d Regiment, lst Brigade, Ist Division. 
Lieut. Davip Sueparp, 3d Reg. 2d Brigade, ist Division. 
Lieut. Erisua Frenca, jun. Sd Reg. 2d Brigade, ist Division. 
Lieut. Lewis Fisnuer, Squadron of Cavalry, 2d Brig. 1st Division. 
Lieut. WitL1am Tuavyer, Ist Reg. Ist Brig. Ist Div. 


Capt. Cuaruies Davis, of the Sub Legion Light Infantry, Legion- 
ary Brigade, Judge Advocate. 

Lieut. Georcr Bass, Adjutant to the Sub Legions of Infantry in 
the Legionary Bricvade, acting as Marshal to the Court. 


. 
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‘Vhe following orders were produced and read by 
he Judge Advocate : 
DIVISION ORDERS. 
Boston, Sept. 23, 18035. 
A Division Court Martial will be held at the County 
Court House in Boston, on Tuesday, the 2¥th of Oct. 


next, at 10 o’clock, A. M. for the trial of Licut. John J. 


Valentine, of the Infantry Legionary Brigade, charged 
by Capt. ‘acob Canterbury of the Infantry of said 
Brigade, with disobedience of orders at various times : 
Also for the trial of Lieut. Nathan Bacon, of Infantry 
of the Legionary Brigade, charged by Capt. Samuel 
Curtis with disobedience of orders at different times. 


President, 
Lieut. Col. Joun Barker, 2d Regiment, Ist Brigade. 
M: mbers, 
Major BarnaBas Crark, of 2d Regiment, Ist Brigade. 
Major Ottver Jononnot, of Artillery Leg. Brigade. 
Capt. Henry Purkirt, of Cavalry Legionary Brigade. 
‘Two Captains and three Subalterns of first Brigade. 
‘Two Captains and two Subalterns of second Brigade. 
Judge Advocaie—Cuariis Davis, Esq. Capt. Sub Le- 
sion of Light Infantry Legionary Brigade. 


Adjutant Bass will attend the Court. Brigadier 
General Winsrow will canse all concerned to be sea. 
sonably notificd, and the Judge Advocate to be fur- 
nished with the necessary papers. 

By order of the Major General. 
(Signed) Joun T. Sarcunr, 4. D.C. 


Brigade Orders of Sept. 25th; Infantry Orders of 
Oct. ist; two Sub Legion Orders of Oct. 7th ; all pre- 
dicated on the above Division Orders of Sept. 23d, 
were then read; all of which relate to the trials of 
Lieutenants Valentine and Bacon. 

Division Orders of Oct. 10, 1805, were read, in the 
vords and figuyes following : 
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DIVISION ORDERS. 
Boston, Of. 10, 1805. 

Brigadier General Winslow, commanding the Le 
gionary Brigade, having transmitted to the Majo) 
General a complaint against Captain Joseph Loring, 
jun. of the Sub Legion of Light Intantry of said Bri- 
gade, for disobedience of Brigade Orders of the th 
and 16th of September iast past, and for unsoldierly 
and unofficer-like conduct on Boston Common, on the 
30th of the same month ; likewise the said Brigadier 
states, that he has reason to believe, that the said Cap- 
tain Loring did connive at, if not abet and procure the 
men under his command to mutiny, and to neglect 
and refuse to appear on said parade, and did not make 
use of all his influence as their commanding ofiicer, 
that they might appear: All which conduct tends to 
the subversion of good order and military discipline in 
said Brigade, and is a bad example to all otliers to 
offend in like mauner; wherefore the complainant 
ptays and requests, that such proceedings may be had 
in the premises, as the law directs, and that the said 
Captain Joseph Loring, jun. may be held to answer to 
the charges exhibited against him in the complaint, 
and such others as may be legally proffered against 
him, and be dealt with according to jaw. 

A Division Order, bearing date the 23d Sept. last, 
appointing a Court Martial to be holden at the County 
Court House in Boston, on Tuesday, the 20th day of 
Oct. next, at 10 o’clock, A. M. whereof is President, 
Lieut. Col. John Barker, of the second Regiment of the 
first Brigade ; the Major General hereby appoints the 
same Court for the trial of the said Captain Joseph 
Loring, jun. upon the charges exhibited against him 
hy Brigadier General Winslow. 

Gen. Winslow will cause the Judge Advocate to he 
furnished with ali the necessary papers, and all con- 
eerned to be duly and legally notified. 

By Order of the Maj. Gen First Div’ sion. 
Joux 'T. Sarcens, 4. D.C, 





BRIGADE ORDERS. 


Boston, Oct. 12, 1805. 
The Division Orders above copied are communicat- 
ed for distribution. 
Per Order of the Brigadier General. 
Cuarces Crement, B. M. 


The Circuit Court of the United States was in session, and oc- 
cupied the Court Room of the County Court House ; and the Jury 
Lobby, in which the Court Martial (owing to that Lh Sapam 
eonvened, not being of sufficient size to accommodate the severa 
parties, witnesses, &c. a removal of the Court to some more com- 
modious place became necessary. An adjournment to the Repre- 
sentatives’ Chamber in the New State House, was therefore order- 
ed, to which place the President, Members, and Officers of the 
Court forthwith proceeded. The Marshal having been first direet- 
ed to give notice to all concerned, of the intention of the Court. 


Representatives’ Chamber, New State House, Boston, Oct. 29, 
half-past \2 o'clock, P. M. 

The President, Members, and Officers, ordered on 
this Court Martial, were all present. Then the Presi- 
dent and each of the Members of the Court, and the 
Judge Advocate in open Court, and before the Court 
proceeded to the trial of any officer, respectively had 
the oaths administered to them, as directed by the 35th 
section of an Act passed June 22, 1793, which Act is 
entitied, “An Act for regulating and governing the 
militia of the Commonwealth of Massachusetts, and 
for repealing all laws heretofore made for that pur- 
pose, excepting an Act, entitled an Act for establish- 
ing rules and articles for governing the troops station- 
ed in forts and garrisons within this Commonwealth, 
and also the inilitia, when called into actual service.” 

Lieutenants Valentine and Bacon were called, &c. 
Capt. Joseph Loring, jun. another of the officers com- 
plained against, upon being called, observed to the 
Court, that he had not been legally notified of the 
‘ime and place appointed for his trial; that he did not 
appear before the Court in his official capacity ; and 
observed to the Judge Advocate, he did not wish his 
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being present, and stating those facts to the Court, 
should be considered an appearance ou his part, aris- 
ing from his having had official notice of the ¢me and 
place appointed for his trial. He further observed, he 
had written a letter to the Major General on the sub- 
ject, and he considered himself, and wished to be con- 
sidered by the Court, merely as one of the spectators. 

A letter from the Major General of the first Divis- 
ion, was then read as follows: 


Lieutenant Colonel John Barker, President of a Division Court Martial, 
sitting at the County Court House, in Boston. 
Sir—Herein you have enclosed a letter to me from 
Captain Joseph Loring, jun. the officer in arrest under 
charges exhibited by Brig. Gen. Winslow. You will 
observe, that he states in the letter, that he had not 
received the Division Orders of the 10th of October, 
appointing his triai by a Court Martial to be holden 
at Boston, on Tuesday the 29th day of October. If 
after a due examination, the Court should be satisfied 
of the fact as by him stated, they will direct the Judge 
Advocate to furnish the said Loring with a copy of 
tnose orders, and notify him of the time and place 
the Court shall adjourn to, and summon him to appear, 
allowing legal notice to him and all concerned. 
Yours, Simon Exsi07, 
Major General first Division. 
Dated Boston, Oct. 29, 1805. | 


The paper enclosed in the above, was then read as 
follows: 
Major General Elliot. 


Sir—Having received a Brigade Order of the 8th 
inst. putting me under arrest, for certain charges made 
by Brigadier Gen. Winslow, and presuming you must 
feel, that an officer remeining in this situation is great- 
iy injured, not only asa soldier, but as a citizen ; 
therefore am satisted you will have the goodness to 
arder a Court Martial by whom I mav have a prompt 
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aud impartial trial. Ihave been informed by some 
officers, that a Division Order has been issued for my 
trial at the County Court House, on the 2yth inst. by 
the Court that sits on that day; but as I have no oifi- 
cial information agreeably to the Militia Law, dated 
June 22, 1793, Section 35, which says, “* Every Offi- 
cer to be tried, shall have ten days notice given him 
of the time and place appointed for his trial ; also eve- 
ry Officer shall have a copy of the charges exhibited 
against him ten days before the sitting of said Court,” 
&c. &c.— presume it is countermanded, otherwise, there 
is inattention te your orders somewhere. Charges 
have been exhibited against me, and ten days have 
elapsed ; but the time and place, I have no informa- 
tion, by authority, agreeable to law. Therefore I am 
satisfied you will discharge me from this arrest, or grant 
my above request, by appointing a Court Martial as 
soun as possivle. “Vhe latter i should preter, as every 
officer ougitt, who has endeavoured to do his duty 
for the good oi the State, as I wish to have a full and 
perfect investigation ef my conduct, when it is done 
agreeably to law. ? 

With due respect, your most obedient and very 


humble servant, JosepH Lorine, Jun. 
Cpt. of Light hifaniry, per General Order. 


Audience of evidence was then moved for by the 
Fudge Advocate, and, granted by the Court. 


Brigadier Gen. John Winslow, of the Legionary 
Brigade, was adduced as a witness on the part of the 
government, was sworn by the Judge Advocate, and 
was interrogated and answered as follows : 

Question. Do you or do you not know, that Capt. 
Loring was furnished with a copy of the complaint 
exhibited against him, ten days prior to the conven- 
ing this Court? 

Answer. Y do not know of my 6wn knowledge ; I 
presume he was; Mai.Clement was directed to furnish if. 
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Q. Do you or do you not know, that ten days pre- 
vious to the convening this Court, Capt. Loring had le- 
gal notice of the time and place appointed for his trial? 

A. 1 do not know. I rather suspect he had not. 

Brigade Major Charles Clement, of the Legionary 
Brigade, was adduced as a witness on the part of the 
government ; was sworn by the Judge Advocate, and 
was interrogated and answered as follows : 

Q. Vo you or do you not know, that Capt. Loring 
was furnished with a copy of the complaint exhibited 
against him, ten days prior to the convening this Court? 

A. He was. I went to his house, and waited un- 
til nine o’clock in the evening. I left his house, not 
being able to find him. On my return home, I met 
him on the lurnpike Road, and handed him the 
Brigade Order. 

Q. by Judge Advocate to same. What Brigade Or- 
der do you refer to? 

A. The Order which placed him under arrest. 

Q. same to same. Did that order contain.a copy of 
the charges? 

A. Yes sir. 

Q. same to same. Do you or do you not know, 
that ten days previous to the convening of this Court, 
Captain Loring had notice of the ¢éme and place ap- 
pointed for his trial ? 

A. 'The order containing notice of the time and 
place I handed down, but not particularly to Captain 
Loring. 

Upon the Judge Advocate’s repeating the last ques- 
tion to Major Clement, he replied, he could not an- 
swer that he had. 

As i did not appear in evidence, that Capt. Loring 
had been legaily notified of the ¢/me and place ap- 
pointed for his trial, theCourt upon consultation agreed 
upon an adjournment until Tuesday, the 12th Nov. 
10 o’clock, A. M. then to meet at the Representatives’ 
Chamber ; and directed the Indge Advocate te fur- 





du 


lush Capt. Loring with a copy of the Division Order, 
dated the 10th October ; also to give legal notice of 
the time and place appointed for his trial. 

The Court was ordered to be adjourned to the time 
and place above determined upon, which was done in 
due form by the Marshal. 

Pending the adjournment, the following notice was 
delivered by the Judge Advocate to Adjutant Bass, to 
be handed according to its direction. 

Boston, Oct. 29, 1805. 
Captain Joseph Loring, Jun. 

Sir—I am directed by the Court Martial, now i: 
session in this place, to forward to you a copy of # 
Division Order, under date of the tenth instant, which 
copy is enclosed. I am further commanded to notify 
you of the time and piace appointed for your trial, on 
the complaint, which has been exhibited against you 
by Brigadier Gen. Winslow. In obedience to which 
dast mentioned command, you are hereby notified, 
that the aforesaid Court Martial stands adjourned un- 
til'Tuesday the twelfth day of November next, at ten 
o’clock, A. M. then to meet at the Representatives’ 
Chamber in the new State House, of which ¢ime and 
place I do hereby notify you, and you will please to 
govern yourself accordingly. 


Your humble servant, Cuartrs Davis, 
Judze Advocate of sail Court Martial. 


’ 





Tuesday Morning, Now. 12, 1805. 

The Court met pursuant to adjournment. On the 
names of the President and Members being calied, 
they all answered in their places. ‘The Court was or- 
dered to be opered, which was done in due form by 
the Marsha. 

Capt. Loring appeared in Court, in his proper person. 

The Judge Advocate then read all the proceedings 
of the Court, as they stand recorded. 

Adjutant George Bass, of the Sub Legions of In 
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fantry in the Legionary Brigade, was sweork by the 
Judge Advocate, was interrogated, and. answered as 
follows : 

Question, by Judge Advecate. t you hand the 
several notices, which were given you pending the 
adjournment, to Capt. Loring ? 

Answer. Yes, I did. , 

The complaint exhibited against Capt. Joseph Lor- 
ing, jun. was read to him in the words and figures fol- 
lowing. 

To Simon Elliot, Esq. M. ‘ath General of f the j rst Division of the Mili: 
of the 1@ Conimonen i of Mossachucc tts. 

John Wins low, Brit Gen. of the Legionary Brigade 
in the first Division of the Militia of this Common. 
wealth, complains against C aptain Joseph Loring, jun. 
of the Sub Legion of Light Infantry in the Legionary 
Brigade in the Division aforesaid, for disobeying a 
Brigade Order of the ninth September, ordering a pa- 
rade on Boston Common, for review and inspection 
on the thirtieth of the same mouth ; also for disobey- 
ing a Brigade Order of the sixteenth September, direct- 
ing the Sub Legion of Light Infantry to appear on the 
said thirtieth, with sixteen sporting cartridges, both of 
which orders the said Capt. Joseph Loring disobeyed ; 
and in an unsoldierly manner came on said parade, 
without any of his soldiers, and there entered a pro- 
test against said orders, by delivering to Captain John 
Brazer, senior officer of the Sub Legion of Light In- 
fantry, a paper, containing statements, as facts, which 
were untrue, and unotticer-like for Lim to state, and 
containing objections to said orders totally contrary to 
their true intent and meaning. And the said Wins 
low further states, that he has reason to believ e, tha: 
said Captain Joseph Loring, jun. did connive at, if no! 
abet and procure the men under his command to mu- 
tiny against said orders, and to neglect and refuse ta 
uppear on said parade to discharge their duty as so: 
diers on said dav, agreeably to the spirit and inten’ 
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oi said orders, und did not make use of all his influence 
as their Commanding Oificer, that they might appear ; i 
all which couduct tends to the suoversion of good or- ? 
der and military discipline in said Brigade, and is a 
bad example to all others to offend in like manner. 
Wherefore your complainant prays and requests, that 
such proceedings may be had in the premises, as the 
haw directs ; and that the said Capt. Joseph Loring, 
jun. aforesaid, may be held to answer to the charges 
exhibited against him in this complaint,and such others 
as may be iegally proffered against him, and be dealt 
with according to Law. 
(Dated) Boston, Oct. 8th, 1805. 
(Signed) Joun Wixstow, 
Brig. Gen. Leg. Brig. 1st Div. 


° 

The Judge Advocate then asked Capt. Joseph Lor- 
ing, jun. whether he were guilty or not guilty of the 
charges alledged against him in the above recited com- 
plaint ; Capt. Loring asked, if Gen. Winslow intend- 
ed, that the latter part of the complaint, to. wit, that 
part or clause beginning in these words, * and the 
said Winslow further states, that he has reason to be- 
lieve”, &c. would be considered as one of the charges. 
Gen. Winslow observed, he meant and intended that 
part to be a charge against Capt. Loring, and he ex- 

pected to support that part as a charge by evidence. 
Capt. Loring then handed a paper, containing as 
follows :—To the first charge I answer, Iam not guil- 
ty. To the second charge I-answer, I am not guilty. 
‘Vo the third charge I answer, I did make a_ protest 
against the arrangement of the day, so far as it respect- 
ed my rank in placing me below certain Captains, the 
dates of Whose commissions were posterior to mine. 
| But f utterly deny I am guilty of making in that pro- 
fest any statement, false, or unsoldier-like for me to 
gmake. i'o the fourth charge I answer, Iam not guilty. 
Capt. Loring was then asked by the Judge Advo 
eate, if he had any objection to make against any .one 
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or more of the Officers intended to compose the Court 
5 Niartial for his trial, why he or they should not sit as 
: members? He answered, that he had. He was then 
| directed io produce his cause of challenge in writing, 
that, that part of the Court, not ovjected to, might de- 
cide thereon. Capt. Loring produced a paper, which 
was read as follews: I object to Capt. Henry Pur- 
kitt’s sitting on my trial; because he has prejudged 
my cause without hearing evidence, and has express- 
ed his conviction out of Court, that I ought to be found 
guilty. Jrespect him as a Soldier, but cannot con 
sent on this occasion to accept him as my Judge. If 
the (ourt require it, I will produce evidence of Capt 
Furkitt’s having prejudged my cause. 
Joserpu Lorine, jun. Capiain. 

The Court directed Capt. Loring to adduce what 
evidence he had in support of his challenge. Mr. 
James Liswell was adduced as a witness by Captain 
Loring, was sworn by the Judge Advocate, was inter- 
rogated and answered as fellows : 

Question, by Capt. Loring. Did you hear Captain 
Purkitt say, that I behaved improperly on the parade 
of the 30th Sept. in going on without my men ? 

Answer. He did not say any thing about that. 

Q. same tosame. Did you hear Capt. Purkitt 
say I had done wrong, and ought to be brole ? 

A. Yes Sir, I did. 

Mr. Samuel Duncan Hallowell, was adduced as 2 
witness by Capt. Loring, was sworn by the Judge Ad- 
vocate, was interrogated and answered as follows : 

Q. by Capt. Loring. Did you in conversation with 
Capt. Henry Purkitt, respecting my arrest and con- 
duct on the 30th Sept. last, hear him say, I had done 
wrong and ought to be broke ? 

4. I heard him say these words as nigh as I can 
recollect, that was, that Capt. Loring had done wrong, 
and he said furthermore, that if so be such doings were 
slowed, he hoped there would be a standing army. 

Q. by Judge Advocate, to same. Did Capt. Fur 
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kitt say, he hoped ut ¢ «pected a standing army would 
be necessary, if such proceedings were allowed ? 

A. He hoped-—I think those were the words. 

‘The Court observed, it would take the cause of 
challenge, and the evidence adduced in its support, 
into consideration. 

Capt. Loring then observed to the Court, that he had 
some objections reduced to writing, against the Judge 
‘Advocate, which, as they affected that gentleman, he 
would with permission read himself. With the con- 
sent of the Court and Judge Advocate, he read the 
paper, which is as follows : 

To the President and members of the Court Martial 
now sitting at Boston. 

I object to Charles Davis, Esq. as Judge Advocate 
because I consider him ivferested in the event of my 
trial. There is a competition for rank between him 
and myself, which must be settled favorably for him, 
if the resuit of this trialis unfavorable tome. By the 
Court’s leave F will state, that C. Davis, Esq. Captain 
of the Roston Light Infantry, was elected and com- 
missioned to the command of that company many 
months subsequent to the date of my election and 
commission, as Captain of the Washington Infantry, 
then so called, and that accordingly whenever our re- 
spective companies parade ‘d in the line together, I took 
the undisputed precedence of him. Notwithstanding 
this, an order from the Executive has been issued, 
whereby Capt. Davis has been ordered to take rank 
from a period a few months previous to the date of 
my commission, and about two years previous to the 
date of that, by virtue of which he now commands. 
Against this order I have in the most respectful man- 
ner remonstrated to his Excellency the Commander in 
Chief, and I will not permit my self to doubt, but I shal! 


he reinstated in my rank, and that an order from the 


Executive will soon be issued, that in obedience to 
the Militia Law-—all Officers shail take rank solely 
from ike date of their commissions, except when two 
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commissions are of equal grade and date, in which 
ease their precedence shall be determined by lot. Al- 
though I believe Capt. Davis, in cases where he is to- 
tally disinterested, to be as impartial as other men, 
yet in this case I cannot but consider him as Judge 
and Advocate in his own cause. , 
JosepH Lorine, jun. Captain. 
Bastion, Nov, 12th, 1805. 


The Court then took Capt. Loring’s challenge of 
Captain Henry Purkitt, together with the evidence 
adduced in its support, into consideration, and after 
full and mature deliberation, decided that the chal- 
lenge was not supperted, and that Capt. Henry Pur- 
kitt should retain his seat as one of the Members, of 
the Court 

‘The Court havi ing taken into consideration the pa- 
per offered by Capt. Loring, containing objections a- 
wainst the Judge Advocate, are of opinion, that it ig 
not a paper for them to act and determine upon. 
‘They therefore direct the Judge Advocate to give 
Capt. Loring notice of their opinion, and further to 
suggest to him, that the application should have been 
made, or should now be made to the Major Gene. 
ral, under whose orders the Court is convened. 

The Court was ordered to be adjourned until Wed- 
nesday, the 13th inst. at 10 o’clock, A. M. then to 
meet at this place, which was done in due form by 
the Marshal. 


I 


Representative’ Chamber, Wednesday, Ne. 13th, 1805. 


The Court met agreeably to adjournment, and alt 
answered in their places, when their names were cal. 
led. ‘The Court was ordered to be opened, which 
was done in due form by the Marshal. 

Capt. Loring appeared in Court in his proper person. 

The following procecdings were then had respect. 
ing him 





Boston, Nov. 13, 1895. 

Yé appearing to the Court here, that Capt. Loring 

has received official notice [of its opinion and diree- 
tion respecting his objection to the Judge Advocate] 
the Court does direct the Judge A Advocate to inform 
him, that it will not proceed to his trial until he has 
had a reasonable opportunity to make application to 
the Major General concerning his objection to the 
Judge Advocate. All which direction, &c. was im- 
mediately complied with, and Capt. Loring was fur- 
nished with the directions and information in writing, 
by the Marshal’s giving them to him in Court. 

Thursday, Nov. 14th, 1805. The following pro- 
ceedings relating to Capt. Loring were had. 

Capt. Loring appeared in Court in his proper person. 
A letter, of which the following is a copy, was handed 
by the President to the Judge Advocate, with a di- 
rection toread ittothe Court. It was read as follows: 
T's Lieut. Col. John Barker, President ef 2 Division Court Martial, sitting 

at the State House in Bostoam— 

Sir—Dhave received a letter from Capt. Davis, the 
Judge Advocate, and herein enclose it, in which he 
informs me, that a certain paper has been handed the 
Court from Capt. Joseph Loring, jun. containing cer- 
tain allegations and statements tending to shew his 
opinion and objections against Capt. Davis’ acting as 
Judge Advocate on his trial, and that the Court did 
not deem it a proper subject for them to act upon, and 
referred him to me. No communication has been 
made to me by Capt. Loring on the subject. 

It appears by the enclosed, that Capt. Davis is very 
(lesirous to be excused from performing the duties of 
Judge Advocate. If the Court upon inguiry shall find 
that Capt. Loring still retains his objections, you will 
please to give me information thereof, that I may 
adopt such measures as the nature of the case may 


require. ( Dated ) Boston, Nov. 14th, 1805. 
‘Signed) SIMON = IT; 
Maj. Con tt Div Massachusetts Militia 
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The letter enclosed in the above was then read, anc 
is as follows : 
Boston, Nov. 14, 1805. 


Elon. General Elliot, 


Sir—Captain Joseph Loring, ong of the officers or- 
dered for trial by the Court Martial, now in session, 
has offered certain objections against my acting as 
Judge Advocate on his trial. The objections appear 
to be founded upon a svpposed interest I have in the 
event of his trial. He alleges “ there is a competition 
for rank between him and myself.” I know not of 
such competition ; at least, there is none on my paré. 
The paper, containing Capt. Loring’s reasons and ob- 
jections, was considered and decided by the Court, 
not to be a subject on which it was authorized to act. 
‘The Court, however, referred him to you, as the offi- 
cer, by whose orders: and authérity the Court was 
convened, and gave him reasonable time to make his 
application, and offer his objections to you. I am sen- 
sible the statements, which Capt. Loring made in the 
paper he offered the Court are incorrect ; yet aml | 
very desirous of being excused from serving as Judge 
Advocate on his trial. And although nothing has 
heretofore occurred between him and myself, which 
can add to or diminish from the innocence or crimi- 
nality of the conduct imputed to and charged against 
him, still I cannot, with a proper regard to my own 
feelings, omit to urge my request, that you would ex- 
cuse me from the duties of Judge Advocate on his 
trial, that my honour may not be attempted to be sul- 
fied by ill founded and groundless suspicion. 

Yours, most. respectfully and obediently at com- 
mand. Cuaries Davis, Judge Advocate. 


Immediately upon the above papers being read, 
Captain Loring produced the two following papers, 
which were read as follows : 
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Mr. President, and Gentlemen of the Cou ri, 

Having been called on by the Judge Advocate to 
make any reasonable objections to any of the Court, 
[have availed myself of the privilege, which I thought 
was intended me. I made objections to Captain Pur- 
kitt on the ground of his having prejudged my cause 
aut of Court, before he had in a judicial manner heard 
the evidence on boti sides the question. 

I produced, what I deemed sufficient to support ny 
objection ; but as the Court have overruled it, and 
determined that Captain Purkitt shall sit, it only re- 
mains for me to bow submissive to their decision, 
knowing that this Hon. Court are bound to consider me 
innocent, till 1 am proved 7% Court by legal testimony 
to be guilty, and confident that no evidence can be pro. 
duced by my prosecutor, sufficient to convict me ; pro 
vided his evidence against me is weighed in that im 
partial scale, which is becoming this Honorable Cour! 

(Dated) Boston, Nov. 14, 1805. 

(Signed } JoserH Lorine, jun. Capt. 


Mr. President, and Gentlemen of the Court, 

Having been called on by the Judge Advocate to 
make objections to any of the Court, I have availed 
myself of that privilege ; and having (as I conceived | 
it my right) made objections to Charles Davis, Esq. as 
Judge Advocate ; and it having been determined by 
the Court, that they cannot with propriety take those 
objections into consideration; so as to act definitivel 
upon them ; but having been referred to the Major 
General, by whom the Court and Judge Advocate 
were appointed ; I feel compelled to observe to this 
Honorable Court, that the competition for rank be- 
tween Captain Davis and myself, which was the rea- 
son of my objection, must have been known to the 
Major General as well! before the Judge Advocate wa; 
appointed, ag it can possibly be now. I therefore 
wave the privilege proffered me, by this Honorable 
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Court, of applying to the Major General on the sub- 
ject. I bow submissive to the decision of the Court, 
and am ready to meet the charges exhibited against — 
me, hoping that the event of my trial may do away 
any improper prejudices, that may exist on the mind 
of any individual against me. 

(Dated) Boston, Nov. 14, 1805. 

(Signed) JoserH Lorine, jun. Capt. 


The Court ordered the following question to be 
asked Captain Loring: 

Do you still retain your objections against the Judge 
Advocate ? 

To which question Captain Loring answered in 
writing as follows : 

Captain Loring submits to be tried by the Court, as 
it is now composed, and with the present Judge Ad- 
vocate. 

The Court was adjourned until Friday, Nov. 15, 
1805, 10 o’clock, A. M, then to meet at this place. 


— —_—— 


Representatives’ Chamber ; Boston, Friday, Nov. 15, 1805. 

The Court met pursuant to adjournment. On the 
names of the President and Members being called, 
they all answered in their places. The Court was 
ordered to be opened, which was done in due form 
by the Marshal. 

Capt. Loring appeared in Court in his proper person. * 

The Court not being satisfied with the answers 
Captain Loring had made to questions relating to his 
objections to the Judge Advocate, considering them 
as not being explicit, directed the following question 
to be asked him : 

_ Capt. Loring —The Court direct the following ques. 
tion to be asked you ; you will give an exp/ici¢ an- 
swer one way or the other. Do you or do you not 
withdraw aJl the objections vou have made against the 
Judge Advocate’s acting in that capacity on your trial? 
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‘'t'o which Captain Loring answered in writing as 
follows :—T'o the President and the Couri—{ ain anx- 
ious for my trial as soon as possible without any fur- 
ther delay. I consider my objections are overruled 
by the Court, and I presume every preliminary is set- 

tiled. It is not fer me to withdraw objections, which 
the Court have everruled. 

( Dated ) Boston, Nov. 15, 1805. 

(signed) Josreu Lorine, jun. Cape. 


‘The Court took the above answer into considera- 
‘ion, and made the following communication to the 
Major General on the subject. 


Flon Gen, Elliot-— 

Sir—The Court Martial now sitting, not being sat 
isfied with Captain Loring’s answers to the questions 
asked him respecting his objections to the Jadge Ad. 
vocate ; considering them as not being so explicit as 
(hey ought to be, upon consultation and full delibera 
tion, this morning directed the following question te 

e put to him, accompanied with a direction to him 
fo give an explicit answer one way or the other. 
friday, Nov. 15th, 1805, 11 o'clock, A MM. 

Capt. Loring— ‘I he Court direct the following ques- 
‘tion to be asked you. You will give an explicit an 
swer one way or the other. Do you or do you nof 
w vig = all the objections you have made against 

e Judge Advocate’s acting in that capacity on your 
rai ? 

Capt. Loring answered in writing as follows : 


To the President and the Court. 

Y am anxious for my trial as soon as possible with- 
out any further delay. 

I consider my objections are overruled by the Court, 
and I presume every preliminary is settled. It is not 
for ine to withdraw objections, which the Court have 
verruled. (Sioned) Josermt Loring, tun. Cape. 
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The Court would observe, that they have not over 
vtiled the objections Capt. Loring offered ;. that 77 trait 
they did not act upon them any further than to suggest 
to him to apply to you with the objections. ‘The Court 
Rave taken the above answer of Capt. Loring into con- 
» sideration, and are of opinion, as he refuses to answer 

iz any other manner, that he dees not withdraw bis 
objections to the Judge Advocate. ‘The Court would 
further observe, that under these circumstances it is 
the anxious wish and desire of Capt. Davis to be ex- 
cused from acting as Judge Advocate on Capt. Lo- 
ring’s trial. The Court wait your decision on the above. 

In. behalf and by the unanimous request of the 
Court. (Signed) Joun Barker, President. 

To which communication the Major General rept: 
ed as follows : 

To the President of the Court Martial sitting at the State Howse. 

Sir—Your communication to me upon the subject 
of certain questions, put by the Court, this morning, 
to Capt. Loring, relative to his objections to Capt. Da 
vis’ acting as Judge Advocate on his trial, and iis an- 
swer thereto,.f@ have duly considered, and deeply 
regret that the progress of the Court has met with such 
impediments. Agreeably to Capt. Davis’ anxious 
wish and desire, and under existing circumstances, } 
am induced to excuse him from aeting as Judge Ad- 
vocate on Capt. Loring’s trial. 

I shall immediately appoint a person to act in his 
place. The Court will adjourn, giving a suitable time. 
and notify me. thereof. 

(Dated) Boston, Now. 13, 1805. 

(Signed) Simon Etuior, 
Ma Gen. ist. Devision. 
_ ‘The Court upon consultation agreed upon an ad 
jourament until Tuesday the J°th November, at |} 
o’elock, A. M. then to meet at this place. ‘Yo which 
time and place the Court was adjourned in due form 
vv the Marsha! 
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T'uesday morning, Nov. 19, 1805. 

The Court met agreeably to adjournment, and all 
answered in their places. ‘The Court was opened in 
due form by the Marshal. Capt. Loring appeared in 
Court in his proper person. 

Henry M. Lisle appeared in Court and produced a 
Division Order, by which it appeared he was appoint- 
ed to act as Judge Advocate on the trial of Capt. Lor- 
ing, in the place of Capt. Davis, who was discharged 
at his own request from being Judge Advocate on 
Capt. Loring’s trial. 





I certify, that the within are true copies of the pro- 

ceedings of the Court Martial, so far as they have 

been had, relative to the trial of Capt. Joseph Loring, 
Jun. Cuartes Davis, Judge Advocate. 


Boston, Nov. 19, 1805. 
We certify, that the above and foregoing are true 
copies of the proceedings had by the Court respecting 
Capt. Loring’s trial, so far as they have been had to 
this day. 
John Barker, President ; Barnabas Clark, Oliver 
Johonnot, William Barnes, Henry Purkitt, 
Adam Kinsley, Michael Harris, jun. John 
Robinson, John Pratt, David Shepard, Elisha 
French, jun. Lewis Fisher, William Turner. 
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Representatives? Chamber, Boston, Tuesday Nov. 19, 1805. 

The Court met agreeably to adjournment, and on 
being called all answered in their places. Capt. Joseph 
Loring, jun. appeared in his proper person, and on be- 
ing called answered. 

‘The Court was then opened in due form by the 
Marshal. Henry M. Lisle, Adjutant of Cavalry in the 
first Brigade of the first Division, then produced to the 
Court an order from the Major General of the first 
ivision appointing him Judge Advocate to act, vice 
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C. Davis, Esq. excused, on the trial of Capt. Joseph 
‘Loring, jun. in the words and figures following. 


DIVISION ORDERS. 
Boston, Nov. 15th, 1805. 

Henry M. Lisle, Esq. Adjutant ef the Squadron of 
Cavalry in the first Brigade, is appointed to act as 
Judge Advocate, vice Charles Davis, Esq. who at his 
OWn request is excused from acting in that capacity 
on the trial of Captain Joseph Loring, jun. The Di- 
vision Court Martial, whereof Lt. C ol. John Barker is . 
President, having adjourned to meet at the State 
House in Boston, on ‘VY uesday 19th inst. at Ll o ’clock, 

A. M. Henry M. Lisle, Esq. is required to give his 
valida attendance at the time and place of adjourn- 


ment. (Signed) Simon Extior, 
Major General first Division > 
Brigadier Gen. BApLAM. 


(COPY) 
Transmitted by order of Brigadier General. 


S. M. Tuayer, B. Major’ lst Brigade. 
To Henry M. Lisxe, Esq. 


Henry M. Lisle was then sworn as Judge Advocate, 
agreeably to law, by the President of the Court. 

The proceedings of the Court were then read, as 
they respect Capt. Joseph Loring, jun. so far as they 
have heretofore been had. 

The Judge Advocate then inquired of Captain Lor- 
ing whether he had any challenge to offer against any 
of the Court, as it then stood composed ; to which he 
answered, No, excepting what I have heretofore done. 

The Judge Advocate then demanded of Capt. Lor- 
ing whether he had any desire to commence his trial 
anew, or preferred it as the records now stood by the 
ormer Judge Advocate’s certificate, viz. those of 
Charles Davis, Esa. making them a part of the record 
jn this case 








3U 


‘bo which he replied: I prefer going on with the / 
‘rial, as it stands, making the records of the former 
Judge Advocate a part of it. 

The original Brigade Orders of the 9th and 16th of ; 
September last were then produced by General John 
Winslow : thereon, 

Question, by Judge Advocate to General Winslow, 
‘being sworn.) Are the Brigade Orders at this time 
produced by you, the original orders of the 9th and 2 
16th of September last ? 

Answer. ‘They are. 

Those orders were then read by the Judge Advo- 
cate to the Court in the words and figures following, 
viz, 

BRIGADE ORDERS. 


Boston, Sept. Oth, 18° 5. 


Captain Brazer will order the Sub Legion of Light 
Infantry under his command to parade on Boston 
Common for Review and Inspection, on Monday the 
30th of September, the line to be formed at 10 o’clock, 
A.M. at which time the inspection will commence, 
and be attended to with the strictest scrutiny. It is 
expected that both Officers and Soldiers will be equip- 
ped in every respect according to law. ‘The duty of 
the day will be communicated in after orders. ‘The 
Brigadier requests the Officers under your command 
to meet him at James Vila’s, on the 20th instant, at 7 
o’clock, P. M. : 

Per Order Brigadier General. 
Cuarces Crement, B. M. 
vipt. Icin Brazer, Sen’r. — 
Lezion of Light Infantry. 


BRIGADE ORDERS. 
Boston, Sept. 1622, 1805. 


The troops for duty under your command, the 30th 
instant, will appear without any cartridges with Ball ; 
*n lie thereof they will each man furnish himself 
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with sixteen sporting cartridges in addition to what 
will be furnished by the town. 
Per Order of the Brigadier General. 
CuHaries CLuemMeEnt, B. M. 


Capt. John Brazer, Sen’v. (fficer, 
Sub Legion of Light Infantry. 


Ginitien by Judge Advocate to’ General Winslow 
--Were those orders issued and transmitted by you 
to Capt. Brazer ? 

Answer. ‘They were. 

(. same to same. By whom did you transmit them ? 

A. By the Brigade Major. 

Q. same to same. Who is your Brigade Major? 

A. Charles Clement. I delivered them to him 
myself, and directed him to pass them down. 

Charles Clement, the Brigade Major, was then 
sworn, and interrogated, and answered as follows : 

Q. by Judge Advocate. Did you receive orders of 
Brigade from General Winslow of 9th and 16th ot 
september last, to hand down ? 

A. I did. | 

Q. same to same. Do you recollect the purport of 
those orders well enough to say whether they were a 
copy of those just read ? 

A. Ido; they were. 

Q. same to same. ‘To whom were those orders di 
rected? 

4. They were directed to Captain Brazer, as seti- 
ior Captain of Sub Legion of Light Infantry 

Q. same to same. Did you deli iver said orders te 
said Captain Brazer ? 

A. J did. 

Captain John Brazer was then sworn, interrogat 
ed, and answered as follows : 

Q. by Judge Advocate. Did yon receive Brigade 

Orders of the 9th and 16th of September last, from 


Brigade Major C, Clement, issued by Brigadier Gen. 
Wy inslow > Ai, T aie! 
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Q. sameto same. Were those orders such as have 
been just read by me from the original manuscript ? 

A. Yes, Sir. 

Q. same tosame. Did you hand those orders down 
to Captain Joseph Loring, jun. 

A. I sent them down by an officer. I presume he 
delivered them. 

Q. same to same. What Officer did you send 
them by ? j 

A. Having no Adjutant, by an orderly Sergeant, 
James Ridgway, by name. 

The original Brigade Order of duties for the 30th 
of September last Was produced by Gen. Winslow: 
thereon, 

Q. by Judge Advocate to General Winslow. 

Is this order for the duties of 30th September last, 
the original? 4. It is. 

The order was then read by the Judge Advocate to 
the Court, in the words and figures following : 


BRIGADE ORDERS, 


For 30th Sept. 1805. 

Lieutenant Col. Badger will order one gun from the 
Artillery at 10 o’clock, at which time the line will be 
formed immediately ; the several Officers will take 
care to preserve a proper distance between their com- 
mands ; on signal of two guns from the Artillery the 
whole Brigade will wheel by Companies to the right 
for inspection, and have their rolls ready for delivery. 
Lieut. Col. Badger has leave to dispense with the 
Chelsea Company’s appearance in town on that day. 
After the review has taken place, the troops will be 
dismissed for refreshment ; no man, neither Officer 
nor Soldier, will be allowed to be at a greater distance 
from the Common, than within hearing of the long 
roll. Ata signal of one gun from the Artillery, every 
man, both Officers and Soldiers, will take their places 
in the line. Captain Davis’ Company of Licht Infan- 
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try, one Company of Ant t erg ev saa heir pieces, the 3¢ 
Sub Legion of Infantry 2 le rN Stodder, with 
Capt. Dean’s Company of Ir nti rantry , fons the Sub Le- 
gion will march under the ymimand of Lieut. Col. 
Badger for the Heights: rae ston. The re- 
mainder of the troops wil tarry « 
proceed as ordered, as it. is inte 
engagement. The Officers.commanding. 
be very attentive to their mi n 1 ». and-not Blow ion to 
hurry in any of their movement and be very parti- 
cular in obeying the orders, they,may receive from 
their superior Officers, a8° everything depends on at- 
tention. The Brigadier flatfers re himself that such per-. 
fect attention and good’ rder ‘will be observed, both 
by Officers and Men,. that they. will receive his most 
hearty thanks, aswell as ‘the applauses of those who 
may be spectators, ‘amongwhom there will be proba- 
bly many judges.of.military discipline. 

By Order of the Brigadier General. 

Cuaries Crement, Brigade Inspector. 

To Lieut. Col. Badger; Major at 

Capt. Brazer, Capt. Purkitt 

Question, by. Judge Advocate to General Winslow. 
As this order bears no date, when was it issued, and 
for what purposes ? 

A. Iwas issued seven or eight days prior to the 
parade of 30th Sept. last, as an order of duties for that 
day. 

Q. by Judge Advocate to Capt. John Brazer. Did 
you receive this last order ? 

4. I received from the Brigade Major, an order 
similar to the one last read ; but I think it was either 
the day before, or the morning of the parade. 

James Ridgway was then sworn, interrogated, and 
answered as follows : 

Q. by Judge Advocate. Did you receive orders of 
the 9th and 16th Sept. last from Captain Brazer, ¢o 
communicate to Captain Joseph Loring, jun ? 
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BY from Capt. Brazer for Capt. 


Loring. Idon’t kno} ne @ contents of it. 

Q. same to ty ou receive it as Orderly 
Sergeant, and did Capt. "Brazéer inform you it was or- 
ders to be deliveréd” ‘to Capt, Loring ? 

A. received it as Orderly Sergeant, with other pa- 


by: 


pers, directed to Capta eee Davis, and Lor- 
ing. Captain*Bfazer did’ ll me they were orders. 
[ u: livered all But Captain To ing’s, and left-his as I 
was directed, at his father’s house. 

Q. same to same, aoa papers sealed ? 

4d. Yes, Sir: ° 

Q. by Judge Advoea te to. Captain John Brazer. At 
the time you “delivered apt. Loring’s order to James 
Ridg. uy, did you at the same time give him others 
for ( aviains Messinger and Davis, and were those 
orders sealed ? 

A. Yes, Sir ; 

Captain Charles Davis was then sworn, interrogat- 
ed, and auswered as follows : ~ 

Q. y Judge Advocate. Did you receive your or- 
ders of Yth and 16th Sept. from James Ridgway ? 

A. 1 did. 





Q. by Judge Advocate to Capt. John Brazer. Did’ 


You pass down the orders for the duties of 30th Sept. ? 
A. idid not. 


Q. by same to Capt. Ch. Davis. Did you receive 


your orders for duties of 30th Sept. ? 

A. Iecannot at present say positively that I did. 

Capt. John Brazer here stated, that he had miscon- 
ceived what order had been referred to, supposing 
allusion was had, not to the one intended, but anoth- 
er, which was tssued on the very day of parade ; he 
therefore now says he regularly received the order 
tor the duties of the 30th Sept. last. And Capt. Jo- 
seph Loring, jun. also acknowledges the regular re- 
ceipt of that, and those of 9th and 16th Sept. last, in 
opeu Court. 
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The Judge Advoes t Se BE ved, that hav. 
4ing exhibited the orig at, uVord tders. 4 H evidence of the 
xegular reception of th ose: ord Should proceed 
to show the disobedi¢ we" Pe oFders, and the un- 
officer and unsoldier-t em; Which Capt. Lor- 
ing came on to the parade fh 3¢ th: of Sept. last, as 
charged in the complait 1 he Wa 7 

Q. by Judge Advocate 0 CaP ‘Brazer. Were you 
on the field on! i apt. Fe When Capt. Loring 
came on parade peer A 

A. Iwas. ia ie ws 

Q. same tos ay 12 hat. manner did he come, 
and by whom was] he ate fended or accompanied ? 

A. He came on old with ene Lieutenant, four 
Sergeants, ee “His other commissioned 
officer acted as A ; for the day to that Sub Le- 
gion. so aes ad 
Q. same 9 ele “Did you order him to fall in the 
line ? ’ 

Avok did. se *, 
W., same to same. What reply and observations 
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did he make to you? 


A. He went into the line, but made no reply or 
observations, as I recollect. 

Q. ‘same to same. Did Captain Loring hand you 
his commission before he went into the line ? 

A. He did. 

Q. same to same. Did he make any remark at the 
time he handed you his commission ? . 

4. He demanded of me a shew of commissions of 
the officers in the Sub Legion, and I ordered them to 
produce them, which they did, and I read them to 
Captain Loring and others. 

Q. same to same. Do you recollect when Briga- 
dier General Winslow came on parade ? 

A. Ido. ‘ 

Q. same to same. In what situation was Captain 
Loring then ? : 











A. Capt. Loring was then. in the front of the line, 
which was then’ forming. * 

Q. same to same; “Da ‘you recollect any conversa- 
tion, which. then passed between Captain Loring and 
Gen. Winslow ? ot 

4. Ido. When. the rigadier came on the field, 


be asked me whether th ne was formed. General 
Winslow asked meshow Capt. Loring came to come 
on the field in the manner he was. I told him I had 
received a note from Capt. Loring, stating the reasons 
why he came on in. the manner he did. He in that 
note excused himself for coming on the field so late, 
by saying he had waited half an hour longer on his 
parade, but none of his men came; and he came with 
non-commissioned officers, and drum and fife. Gen. 
Winslow ordered me to call him up to us out of the 
line, which I did. When he came up, Gen. Winslow 
asked him how he came in that manner. He replied 
much the same as he did to me, I presume ; I don’t 
recollect the words. Gen. Winslow told him he had 
no further service for him. Then Capt. Loring went 
out of the line, and fell back into the rear ; after which 
he brought mea paper, which I delivered to General 
Winslow, and which is set forth in the complaint as 
a protest. 

Q. same to same. At what time of the day did you 
hand that protest to Gen. Winslow ? 

A.- About half past ten o’clock, I think. 

Q. same to same. Don’t you recollect handing it 
to Gen. \\ inslow at dinner time in the house ? 

A. Ido not; it strikes me I handed it to him on 
the field. I may be mistaken ; I believe Gen. Wins- 
low read it while we were at refreshment at the house. 

The protest was then shewn to Captain Brazer by 
Judge Advocate, with this question, viz. Is this the 
protest you mean ? 

A. Iknow the paper ; I have no doubt of its be- 
ing the same. 
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The protest was then read by the Judge Advocate 
to the Court, in the words and figures following, viz. 
I, the subscriber, commanding a company by vol- 
untary enlistment in the Legionary Brigade, do pre- 
sent this protest against the Orders issued for the ar- 


‘rangement of this day’s review and inspection of the 


Brigade, so far as they degrade my commission and 
rank, by placing me under the command or rank of 
Capt. Daniel Messinger and Capt. Charles Davis. 

ist. Because the Constitution says, Mass. law, folio 
34, * And no officer duly commissioned to command 
in the Militia, shall be removed from his office, but by 
the address of both houses to the Governor, or by fair 
trial in Court Martial,” &e. 

2d. Because, being duly commissicned to command, 
the date of said commission must demand a higher 
station’ in rank, than is now appointed me ; for the 
Jaw expressly says, that every officer shall rank by the 
date thereof. And my election to the voluntver compa- 
ny I now command being regular, and returns mgde 
agreeable to law, received my commission, dated Aug. 
15, 1803, signed by his Excellency Caleb Strong, Esq. 
Governor of the State, agreeable thereto. Therefore 
I have a right to claim a higher rank than said Capt. 
Daniel Messinger and Capt. Charles Davis, who ought 
to rank under commissions dated when clecfed, or 
those dated June 20, 1805, as all others of a superior 
date to mine the law does not contemplate, as they 
are not agreeable to said officers’ elections and returns 
made by the companies they now command. And 
in my opinion it is contrary to the United States and 
State laws for any commission to give rank above 
mine, except by their date, and those dated agreeable 
to elections made by the company the officer com- 
mands. Therefore, do now, for the above, amon¢ 
many other reasons, protest against the orders that 
command me to take a station or rank contrary to 
what my commission, dated August 15, 1803, claims 
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for me and my company, and against all praceedings 
of any officer whatever that degrades me, or my of- 
ficers’ rank, in any one point or manner derogatory 
to the honour of officers, who have done their duty 
for the good of the State. 
JosErH Lorine, jun. 
Capt. Light Infantry, per General Order. 
Boston, Sept. 30, 1805. — 


To the officer who commands this 30th September, 
1805, this is respectfully sent. 


—_— 


Question, by Defendant to Captain John Brazer. 
What was the station you ordered me to take in the 
jine of the Light Infantry ? 

Answer. I ordered you to take the station that 
the General Order placed youin; that was, below 
Captain Davis and Captain Messinger. 

Q. same to same. Was not the station into which 
you ordered me inferior to that to which you assign- 
ed me a year agoon parade? A. It was. 

Q. same to same. Did not my commission bear @ 
date earlier than that of Captains Messinger and Da- 
vis, below whom you ordered me to take station ? 

A. Capt. Loring’s commission, in the eye I look 
on commissions, was dated earlier than either of theirs. 

Q. same to same. Did I send up the protest till af- 
ter I was ordered below Capt. Davis ? 

A. He did not. 

Q. sametosame. Was not the Sub Legion of Light 
Infantry composed of the same companies this year, 
that it was the last year? 4. It was. 

QQ. same tosame. Did I offer my protest against 
the place you had assigned me, till after Gen. Wins- 
Jow had ordered me to quit the parade’? 4. No. 

Q. same to same. Did I not march out of the line 
with silent music, and halt in the rear of the line be- 
fore I sent the protest? 4. You did. 











39 


Q. sanie to same. Did I not come on the parade 
in as soldierly a manner as the smallness of my com- 
pany would admit ; an . did I not quit it in as respect- 
ful a manner as possible after the Brigadier General 
had ordered me to leave the parade entirely ? 

The Judge Advocate objected to the last question 
being asked in the manner stated, because it required 
not facts from the witness, but his opinion and judg- 
ment on one of the charges exhibited against Captain 
Loring in the complaint, on which the Court are to 
give judgment, and not a witness. 

The President of the Court observed, it would be 
necessary to new modify the question, if Captain Lor- 
ing wished to ask it. Capt. Loring then desired leave 
to withdraw it. | 

Q. by Judge Advocate to Capt. Brazer. Do you 
know that Capt. Messinger has done duty as a Capt. 
under you in the Light Infantry before Capt. Loring’s 

“company was raised ? 

A. He was in the line with me before Captain Lor- 
ing’s company was raised. I was the senior officer ; 
I have been about ten years, he I presume about five 
years. 

Q. same to same. Have you always commanded 
the Sub Legion when on the field, since the Cadets 
left it? A. I believe not. 

Q. same to same. Whodid when you did noi ? 

A. Thatis a kind of mixt business ; Gen. Wins- 
low I presume did, when I did not. 

Q. by the President of the Court to General Wins- 
low. How long have the Cadets been detached ? 

A. I think it was in 1800. 

At fifteen minutes before 3 o’clock, P. M. the Court 
adjourned until 10 o’clock, A. M on the morrow. 


—_— 
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Representatives’ Chamber, Boston, Wednesday, Now. 20, 1805. 
The Court met agreeably to adjournment ; and on 
being called, all answered in their places. The Court 
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was then opened by the Marshal. Capt. J. Loring, 
jun. on being called, appeared in his proper person, 
and answered. ‘The proceedings of the preceding day 
were read to the Court by the Judge Advocate. 

Gen. Winslow then informed the Court, in answer 
to the question last asked him yesterday, that he had 
ascertained that the Cadets were detached from the 
Sub Legion of Light Infantry on the ?8th Oct. 1799. 

Capt. John Brazer again interrogated, and answer- 
ed as iollows : 

Qwestion, by Judge Advocate.. If in the eye you 
look on commissions, Capt. Loring’s commission was 
dated earlier than either Capt. Messinger’s~ or Capt. 
Davis’, why did you not give Capt. Loring his rank as 
supposed by you in the Sub Legion ? 

4A Because I had a General Order to the contrary. 

Q. same to same. Did you inform Capt. Loring 
that you had that General Order? 4. I did. 


@. same to same. When did you first inform Capt. 


Loring you had that order ? 

4. About the time I received it. 

Q. same tosame. When did you receive it ? _ 

A. I received it on the sixth day of July last. It 
is dated on that day, and I passed it down on the tenth 
to Capt. Loring. I presume it might have been the 
eighth when I received it. 

The original Order was then produced by Gen. 
Winslow. : 

Q. by Judge Advocate toGen. Winslow. Is this 
the original order last mentioned by Capt. Brazer, a 
copy of which he says he received and passed down 
to Capt. Loring ? ' 

A. It is the original, which I received. 

The order was themread by the Judge Advocate to 
the Court, in the words and figures following, viz. 

COMMONWEALTH OF MASSACHUSETTS. 


GFNERAL ORDERS. Head Quarters, June 20, 1805. 
The Commander in Chief, being authorized to com- 


plete the organization of the Legionary Brigade in the 
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first Division of the Militia, orders that the Sub Legian 
of Light Infantry hereafter consist of the aftermen- 
tioned four light companies, raised at large in Boston, 
viz. the Company commanded by Capt. John Brazer, 
the Company commanded by Capt. Charles Davis, 
the Company commanded by Capt. Daniel Messinger, 
and the Company commanded by Capt. Joseph Lor- 
ing, jun. the said Capt. Davis to receive a new Com- 
mission as Capt. of Light Infantry, and to take rank 
from the date of his former Commission, 2s Captain 
in the Legionary Infantry ; Captain Messinger will 
also receive a new Commission, as Captain of Light 
Infantry, and to take rank from the date of his former 
Commission as Captain in the Legionary Infantry, | 
and Captain Loring will also receive a new Commis- 
sion as Captain of Light Infantry, and to take rank 
from the date of his present Commission. And the 
Major General will issue his orders agreeably to Law 
for the election of a Major to command said Legion 


of Light Infantry. 
By Order of the Commander in Chief, 
(Signed) Wiuuiam Donnison, Adj. Gen. 


First Division. 
DIVISION ORDERS. 
Boston, July 4th, 1805. 
Brigadier General Winslow will take due notice of 
the General Orders above copied, also to augment the 
number of companies of Infantry agreeably to the 
General Order of 1798, and cause all vacancies in 
his Brigade to be filled up, and returns made on or be- 
fore the seventh of August next. 
Per order Major General, \st Division. 
Joun T. Sarcent, A. D. C. 


BRIGADE ORDERS. 
Boston, July 6, 1805. 
{n pursuance of General Orders of 20th June, and 
Division Orders of 4th July, the Brigadier General 
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Major, and that I should receive no papers of any 
kind. He then requested me to take it, and look it 
over ; I did so, and handed it to the Major General 
the next day. 

Q. same to same. What orders do you refer to 
in your charge in the complaint exhibited against me 
by the phrase “ said orders” ? | 

A. The orders of the 9th and 16th September last. 

Q. same to same. Is the protest handed from me 
by Capt. Brazer to you, after I was dismissed from 
the parade, on the 30th September, the same which 
you refer to in your third charge against me ? 

A. It is. 

Q. by same tosame. Do you mean to declare in 
your complaint against me, that the protest, which 
has been read, is against your orders of the 9th and 
46th September last, ondering the parade, &e. on the 
30th ? 

4. The charge will speak for itself. I expect the 
Court will determine’that, not me. 

Q. same to same. Is there any thing contained in 
that protest making objections to. the orders of the oth 
and 16th? | 

The Judge Advocate queried as to the propriety of 
the question being asked, because the Court; and not 
the witness, should properly decide such a question, 
it being in fact, if answered, a judgment on one of 
the charges exhibited against the Defendant. The 
Court overruled the objection, and on the question 
being asked, Gen. Winslow replied, that thar Court 
would determine that. 

Q. same to same. What are the statements in the 
protest, which are untrue: and eneiiicer-like for me to 
inake? 

The Judge advocate objected to olen the ques- 
tion, for the same reasons he objected to the last, and 
thereon the Couen determined that the queaen should 
not be asked. 
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Q. by same to same. Although I protested on the 
30th Sept. after I was dismissed, against the arrange- 
ments of placing me in a station below what I con- 
ceived to be my right, did I not obey the orders to 
march into the line under Capt. Mesginger and Capt. 
Davis ? 

4. I don’t know what orders Capt. Loring received 
from Capt. Brazer ; I conceive he did not obey mine, 
and should not have arrested him if I thought he had. 

Q. sameto same. Did you not order me through 
Capt. Brazer to come out of the line to meet you, and 
did you not dismiss me at that time ? 

A. T ordered Capt. Loring to come'to me by the 
Adjutant of the Sub Legion, Mr. Munroe, and after 
some conversation, I dismissed Mr. Loring out of the 
line for the day. 

Q. same to same. What was my station at that 


time in the line. 


A. When I saw Capt. Loring in the line, he had 
the station of the third company. 

Q. same to same. Was I not placed on 30th of 
Oct. 1804, on the left of the Sub Legion of Light Jn- 


fantry? 4. I rather think you' were. 


Q. same to same. Who was the officer of the day 


on the 30th Oct. 1804 ?- A. I think I was. 


Q. same to same. By whose order was I placed 
on the left of the Light Infantry on 30th Oct. 1804 ? 

A. I suppose by Capt. Brazer’s. * 

Q. same to same. Were Capt. Brazer’ s orders 
conformable to yours in this respect ? ° 

A. There was some dispute on the field that day 
about rank between Capt. Davis and Capt. Loring. 
Capt. Brazer had determined the rank before I came 


up, and it was agreeable to my opinion. Capt. Da- 


vis came forward, and said he would consent for that 
day, to avoid difficulty, and went on to do duty, but 
that he never would consent after that to the deci- 


sion. Sreplied, that I thought the field was not @ 
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arders the Officers of the following Companies to 

meet him at the house of James Vila, Court Street, on 

Monday, the 22d instant, at 3 o’clock, P. M. viz. Bos- 

ton Fusiliers, Winslow Ulues, Boston Light Infantry, 

aud the Washington Infantry, in uniform, for the pur- 

pose of choosing a Major to command said Sub Legiom 
By Order of the Brig. Gen. Legionary Brig. 

Cuarues CiemEnT, B. M. 

To Capt. John Braser. 


Question, by Judge Advocate to Capt. Brazer. Are 
the orders I have just read the same as were received 
, by you, and handed down to Capt. Loring ? 

Al. it is. 

@. by Judge Advocate to Gen. Winslow. Is the 
Brigade Order of July 6, 1805, now produced by you, 
the original which was predicated and issued by you 
upon the General Order last read ? 4. It is. 

Q. by one of the Court to Gen. Winslow. Did 
Capt. Loring receive his Commission agreeably to the 
General Orders ? 

4. I suppose the Brigade Major delivered it to Capt. 
Brazer ; Commissions go through his hands ; I don’t 
know. 

Same question by same to Capt. J. Brazer, who an- 
swered—1 presume he did ; I sent them down to him, 
Capt. Messinger, and Capt. Davis. 

Q. by Judge Advocate to Capt. Brazer. Had you 
not several conversations with Capt. Loring respect- 
ing the parade of 30th Sept. last, prior to that day ? 

A. I don’t recollect that I had any conversations 
with him at all ; but I received a letter. The letter 
was then handed to the Judge Advocate, who read it 
to the Court in the words and figures following : 


Capt. John Brazer. 
Boston, Sept. 18, 1805. 


Sir—Having received Brigade Orders of the 16th 
inst. handed down by you, dispensing with Powder 
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and Ball on the 30th inst. the day of Review and In. 

speetion of the Brigade, and ordering 16 cartridges 

for sporting besides what the law grants : I thereforé 
wish to be informed if it is meant. by this ordér’ for 
my men to use the powder of the ball cartridges 

(which the law says they’ shall constantly hé provided 

with, and which they liad at the last” muster) for this 

extra purpose ; and if not, presuming the men don’t 
furnish themselves, what fine must I demand, as I find 
the law don’t contemplate any thing of ‘the Kind, for 

such deficiency? I will also thank you to inform 1 

if Espontoons must ‘be brought i in the field: Bi 

With respect, I am your most’ obedient,’ sOY 
g SEPH Lorine, jan.’ 

Capt. John Brater, Sen'r. Officer, ina rei Regine. 
Sub ‘Legion of Light Infantry, ba SILL 03 f : X 
Legionary Brigade. 4 : | 
Question, by Judge Advooateto Capt. Brete Have 

you received any other communications, either‘ore 

or written, from Capt. Loring ‘Gn the’ ‘abject | ofthe 

parade of 30th Sept.Jast ? ii 'PHave not. 10" 

Q. by defendant to'same!' *Did you ever returmime 
an answer in any way 16° thelletter’ which ‘hag: woes 
just read, dated 18th Sept. last? 4. I did note! | 

Q. by same to same. awe was the reason’ You 
did not ?: | a HOG HOP 9 

A. mecnute I consulted with Geb Winslow; and-He 
advised me net ; he said thé“ofder spoke’ far’ itself, 
and if Capt. Loring did’ semoney it, ‘he must “ake 
the consequences. » SOO) 

Q. by Defendant to: Gent ‘Winslow.’ Dia I not'at 
the meeting of the Officers at James Vila’s, July’ 22, 
1805, present a protest agaist being ordered:to» the 
Sub Legion of Light Infantry, usages ‘entist- 
ment, and because I considered myself degratted in 
rank ? 

A. Captain Loring handed’me a paper. that even- 
ing ; I told him our meeting was forthe election of a 
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Major, and that I should receive no papers of .any 
kind. He then requested me to take it, and look it 
over ; I did so, and handed it to the Major General 
the next day. 

Q. same to same. What orders do you refer to 
in your charge in the complaint exhibited against me 
by the phrase “ said orders” ? 

A. The orders of the 9th and 16th September last. 

Q. same to same. Is the protest handed from me 
by Capt. Brazer to you, after I was dismissed from 
the parade, on the 30th September, the same which 
you refer to in your third charge against me ? : 

A. It is. 

Q. by same to same. Do you mean to declare in 
your complaint against me, that the protest, which 
has been read, is against your orders of the 9th and 
6th September last, onctening the parade, &e. on the 
30th ? 

44. The charge will speak for itself. I expect the 
Court will determine’that, not me. 

Q. same to same. Is there any thing contained in 
that protest making objections to. the orders of the oth 
and 16th ? 

The Judge Advocate queried as to the propriety of 
the question being asked, because the Court; and not 
the witness, should properly decide such a question, 
it being in fact, if answered, a judgment on:one of 
the charges exhibited against the Defendant. The 
Court overruled the objection, and on the question 
being asked, Gen. Winslow ‘replied, that paid Court 
would determine that. ' 

Q...same to. same. What are the statements in the 
protest, which are untrugs and snofiicer-like for me to 
inake? . 

The Judge advocate objected to oaien the ques- 
tion, for the same reasons he objected to the last, and 
thereon the Cone determined that the quemien should 
not be asked. 
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Q. by same to same. Although I protested on the 
30th be after I was dismissed, against the arrange- 
ments of placing me in a station below what I con- 
ceived to be my right, did I not obey the orders to 
march into the line under Capt. Megsinger and Capt. 
Davis ? 3 
* «4. I don’t know what orders Capt. Loring received 
from Capt. Brazer ; I conceive he did not obey mine, 
and should not have arrested him if I thought he had. 

Q. same to same. Did you not order me through 
Capt. Brazer to come out of the line to meet you, and 
did you not dismiss me at t!t time ? 

A. T ordered Capt. Loring to come'to me by the 
Adjutant of the Sub Legion, Mr. Munroe, and after 
some conversation, I dismissed Mr. Loring out of the 
line for the day. 

Q. same to same. What was my station at that 


time in the line. 


A. When I saw Capt. Loring in the line, he had 
the station of the third moe 

Q. same to same. Was I not placed on 30th of 
Oct. 1804, on the left of the Sub Legion of Light In- 


fantry? A. I rather think you were. 


Q. same to same.‘ Who was the officer of the day 


on the 30th Oct. 1804 ?- A. I think I was, 


Q. same to same. By whose order was I placed 
on the left of the Light Infantry on 30th Oct. 1804 ? 

A. I suppose by Capt. Brazer’s. * 

Q. same to same. Were’ Capt. Brazer’ s orders 
conformable to yours in this respect ? ' 

A. There was some dispute on the field that day 
about rank between Capt. Davis and Capt. Loring. 
Capt. Brazer had determined the rank before I came 
up, and it was agreeable to my opinion. Capt. Da- 
vis came forward, and said he would consent for that 
day, to avoid difficulty, and went on to do duty, but 
that he never would consent after that to the deci- 
sion. SE replied, that I thought the field was not @ 
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place to dispute rank, that they must apply elsewhere, 
and I did not doubt he would have justice done him. 
Q. same to same. Were you informed by Capt. 
Brazer that I made any dispute, or that I said any 
thing about rank on that day ? 
A, Capt. Brazer informed me there was a dispute ; 
. I did not think it could be with one. 

Q. same tosame. Did you not settle my rank 
with Capt. Brazer some time before you came on the 
field, 30th Oct. 1804 ? 

A. I rather think I gave my opinion to Capt. Bra- 
zer a day or two before. Captgin Loring was only 
detached for that day. é 

Q. same to same. What was that opinion given 
by you to Capt. Brazer before you went on the field ? 

A. That Capt. Loring would outrank Capt. Davis. 

Q. by Judge Advocate to Gen. Winslow. When 
you came on parade on 30th September last, in what 
situation did you find the line, and what then took 
place respecting Captain Loring ? 

4. On parade, the 30th Sept. last, on Boston Com- 
mon, on my coming up Winter street, found the line 
nearly formed, saw among a number of people who 
were opposite the line on the right six or eight men in 
uniform ; on my nearer approach, and on the right 
of the line, found them to be Capt. Joseph Loring, 
jun. Lieut. Ezra Davis, with four Sergeants, and a 
drum and fife ; Capt. Loring in.a very short time 
came forward to Capt. Brazer, who commanded the 
Sub Legion of Light Infantry, and handed him a pa- 
per, which I supposed was a Commission, and asked 
Capt. Brazer some questions which I did not distinct- 
ly hear ; Captain Brazer gave him his directions, on 
which he marehed with his officer, four sergeants, and 
drum and fife, and took post in tle line. I then di- 
_rected Ensign Munroe, who was doing duty as Ad- 
jutant to the Sub Legion of Light Infantry, to request 
Capt. Loring and Lieut. Davis to come tome. On 
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their arriving where I could speak to them, I asked 
Capt. Loring what orders he had received for the pa- 
rade of the day. He replied, he had received the 
orders directing him to appear on this day, and to 
form the line at 10 o’clock, A. M. on the Common. 
I then asked Capt. Loring where his men were. He 
said he did not know, he had ordered them to appear 
at 9 o’clock, and he had waited on his company pa- 
rade half an hour, but none of them appeared, and he 
did not choose to wait any longer for them. I then 
asked Capt. Loring whether he commanded his men, 
or his men him. He answered, that he commanded 
his men. I replied, that I should have supposed it 
was directly the reverse ; that it was very extraordi- 
nary conduct, and he would hear more of it in a few 
days. _I then told him I had no further service for 
him for the day ; that I did not stand in need of offi- 
cers without men; he would therefore retire out of 
the line. 

Q. by defendant to same. Did I not, when you 
dismissed me, inform you that I had my inspection 
roll, if you wished it ? 

A. I believe not, I have no recollection of it. 

Isaac Rhoades was then sworn, interrogated; and 
answered as follows. 

Q. by Judge Advocate. In what capacity are you 
in the Militia ? 

A. Orderly Sergeant of Capt. Joseph Loring, jun.’s 

company. 

Q. same to same. . Where was Capt. Loring’s com- 
pany ordered to parade on the 30th of Sept. last. 

A. In front of the Green Dragon tavern. 

Q. same to same. Is that their usual place of parade ? 

A. We have no usual place of parade. At the 
South End Gun house when we can have it ; we could 
not that morning ; sometimes at the Ropewalk. 

Q. same to same. Did you ever before parade at 
the Green Dragon ? 
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A. The company have met at the Green Dragon, 
but we never were ordered to parade there before. 

Q. same to same. What have the company met 
there before for ? 

A. On evenings to do company business. 


Q. same to same. Did Capt. Loring order the roll- 


called on the 30th of Sept. last ? 

A. The roli was ordered to be called by Lieut. Davis. 

Q. same to same. Was it called? 4. It was. 

Q. same to same. At what time ? 

A. Atthe time the notification specified. 

Q. same to same. Was Capt. Loring there when 
the roll was called ? 

A. He was not ; he came one or two minutes after. 

Q. same to same. Did Capt. Loring continue any 
time before he marched his non-commissioned officers 
off ? A. He did ; an half an hour, or near. 

Q. by Judge Advocate. Did Capt. Loring express 
any surprise at finding no men there ? 

A. Capt. Loring asked, when he came, if any men 
had been there, and if the roll had been called, and 
said he would wait half an hour. Did so. Ther 
said he could not make men, and must go on the field 
as he was. 

Q. same to same. Was not Capt. Loring’s compa. 
ny out about the 16th Sept. last? 4. It was. 

Q. same to same. What was the number of rank 
and file ? 

A. Forty-six, I think, but won’t be certain. 

Q. sametosame. By whose order were they then 
out ? A. Capt. Loring’s. 

Q. same to same. ‘vere they then informed that 
an order was out for the 30th of Sept. last ? 

A. Iean’t recollect that ; the order was read to the 
company, but when, I can’t recollect. 

Q. by same to same. Was not Capt. Loring’s com- 
pany also out on the 17th or 18th Oct. last ? 

A. It was out on the 17th of Oct. 
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@. same to same. How many rank and file were 
there then? <A. I can’t recollect. 

Q. same to same. By whose order were they then 
out? A. Capt. Loring’s. 

Q. same to same. When was that order issued ? 

A. I can’t recollect. 

Josiah Bacon, jun. sworn, interrogated, and an- 
swered as follows : 

Q. by Judge Advocate. In what capacity do you 
serve inthe Militia ? 

A. As Clerk, and Sergeant to Capt. Joseph Loring, 
junior’s company. 

Q. same to same. Where was Capt. Loring’s com- 
pany ordered to parade, on 30th Sept. last ? 

A. At Green Dragon Hall. 

Q. same tu same. Is that their usual place of paradé? 

A. They have no usual place of parade ; the com- 
pany has paraded at Faneuil Hall, at the South End 
Gun house, and in front of the Rope Walk. | 

Q. same to same. Can Capt. Loring’s ote th be 
drawn up in Green Dragon Hall ? 
. I don’t know. 
same tosame. Where were they drawn up? > ¥ 
. In the Street front of the Hall. 
same tosame. Was the roll called ? 
Yes, Sir. * 
same to. same. How: many of the company at- 
tended. A. The Captain, Lieut. and four Sergeants. 

Q. same to same. Was Capt. Loring present when 
the roll was called? A. No, he was not. 

Q. same tosame. Did Capt. Loring express any 
surprise at finding no men there ? 

A. He came inquired if no men had been there, 
and directed the Drummer to go dowmand beatthe roll. 

Q. same to same. Did you or did you ae gener- 
ally attend the meetings of the company, of which 
you are a member, previous to the parade of the 30th 
Sept. 1805? <A. I did. 
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Q. same to same. Did Capt. J. Loring, jun. attend 
any meeting of the company when you was present, 
previous to the parade of 30th Sept. 1805 ? 

A. He did. 

Q. same to same. Did you at any meeting of the 
company, or other time, when Capt. Joseph Loring, jr. 
was present, hear him make any observation intimat- 
ing a wish that the privates of his company might ab- 
sent themselves on the 30th Sept. 1805, the day of 
parade? A. I did not. 

Q. same to same. Did you ever hear any of Capt. 
Loring’s company say any thing respecting their wish 
or intention not to come out on the 30th Sept. last, in 
the presence and hearing of Capt. Loring? 

A. Iheard some members say they should not come 
out, at a meeting of the company at the South Gun- 
house ; but I believe it was not in the hearing of Capt. 
Loring, he being in another part of the Hall; and they 
gave as their reason, that they were so engaged in 
business, they preferred paying their fines. 

2. same to same. Did not the company, or a part 
of it, meet and vote not to come out ? 

A. Not to my knowledge. 

2. same toysame. Have they met since the order 
of the 9th September without your being present ? 

A. Not to my knowledge. $ 

2. same to same. Did you not hear it said or de- 
termined that the fines of those who should not attend 
on the 30th September should be appropriated to pay 
for a dinner, and was Capt. Loring present ? 

A. 1 did not. 

2. same to same. Have you collected fines from 
those who did not attend 6n the 30th Sept. last ? 

A. Ihave coliected fines from forty-one. 

2. same to same. When did you begin to collect 
them? 4. In about eight days after the parade. 

2. same to same. Was the fine from each and ev- 
ery individual alike, and the same the law exacts ? 

A. It was. 
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_&., by Defendant to same. Have you accounted 
with me for those fines, or have you paid them to any 
one by my order ? 

A. Yhavenot. They are still in my possession. 

2, by same to same. Has not the dinner for the 
anniversary of the company beey, paid oh by an as- 
sessment for that purpose ? 

A. Anassessment has been laid for that purpose ; 
I presume it has been paid for ; it is the ‘Treasurer’s 
business to settle those bills. 

2. by the Court. When was that assessment made ? 

A. On the 9th of Oct. an assessment was laid for 


“two dollars each. 


2. by Judge Advocate. What was the amount 
per head for said dinner? A. I do not know. 

2. by same to same. By what calculation of ex- 
penses did you make out the bill or assessment on 


each member ? 
A. We had no bill; two dollars were deemed 


sufficient. 


2. by Defendant to same. Did the Company vote 
to dispose of thirty tickets to the members for their 
friends ? «4. Yes, sir. 

2. by Judge Advocate tosame. Did they dispose 


Af that number? A.. I do not know. 


Andrew Green was then sworn, interrogated, and 
answered as follows : 

2. by Judge Advocate. In what capacity do you 
serve in the Militia ? 

A. As Sergeant to Capt. Loring’s Company. 

2 same to same. Did yeu at any meeting of the 


~ Company, when Capt. Loring was present, hear him 


make any observation intimating a wish that his Com- 
pany might absent themselves on the 30th Sept. past ? 
A. No, sir, never. 
&, same to same. Did you ever hear any one or 
more of Capt. Loring’s Company say any thing respect- 
ing their wish or intention not to come out on the 
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30th Sept. last, in the presence and hearing of Capt, 
Loring ? A. No, Sir. 

2 same to same. Did not the ere. 0 or a part 
of it vote not to come out ? 

A. Not to my knowledge. 

Luther Lapham was then sworn, interrogated, and 
answered as follows : 

2. by Judge Advocate. Did you at any meeting 
of the Company, or other time, when Captain Loring 
‘was present, hear him make any observation intimat- 
ing a wish that the privates of his Company might ab- 
sent themselves on the 30th of Sept. 1805, the day of. 
parade? A. I didnot. — | 

2. same to same. Did you ever hear any one or 
more of Capt. Loring’s Company say any thing res- 
pecting their wish or intention not to come out on 
30th Sept. last, in the presence and hearing of Capt. 
Loring ? A. I did not 

2. same to same. Were you at the meeting at the 
South Gun House, and did you hear any of the Com- 
pany say my should not come out, but would pay 
their fines ? 

A. I did not, Sir, but was there. b 

2. same to same. Had Capt. Loring’s ‘Company 
any meetings respecting turning out on the 30th Sep- 
tember last? A. Not to my knowledge. 

2. same to same. Have-you'ever heard Capt. Lo- 
ring say any thing respecting his Company not turn- 
ing out on 30th September last? 4.’ No. 

Q. same to same. Did you ever hear Capt. Loring 
say any thing previous to the 30th of Sept. respecting 
his intention of protesting against the order of the oth 
of September ? 

A. 1 don’t recollect that I cid. 

Q. same to same. Did you ever hear Capt. Loring 
reprimand his Company for their not attending their 
duty on the 30th Sept. last agreeably to orders ? 

A. I never heard him reprimand the Company. 
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'Q. same to same. Has not Capt. oi since the 
30th of September last, dined with his Company, at 
Charlestown ? 4. He hasz, ~. 

Q. by Defendant to same. Have I commanded 
the Company since the 30th of eye: last ? 

A. No, Sir 

QQ. sameto same. Did I not dine with the Compe: 
ny as a private citizen? 4 Yes, Sir. 

w. by Judge Advocate. Was it by invitation Capt. 
Loring,dined with the Company ? 7 

A. i have no doubt of it. — 

.Q. by Defendant to same. Did I not come late to 
the place where the company dined ? and did not the, 
Conipany leave it before I did? 4. Yes, Sir. . 

id Capt. Loring come in uniform ? 

A. No, Sir. * 


Isaac Rhoades again interrogated. 

Q. by Judge Advocate. Has not Capt. Loring is- 
sued an order for parade of his Company since the 
3uth of Sept. last? 4. Yes, Sir. 

QQ. same to same. Did he in that order, reprimand 
his men for prior ‘misconduct or neglect of duty ? 

A. Not jn the order, but’previous to giving the 
order, at Mrs. Marean’s Hall, at a Company meeting 
for business. I think the 8th of Oct. in the evening. 


« 


Q. same to same. How Wid Capt. Loring repri- 3 


mand them ? 

A. He stated to them the situation he was placed 
in, in consequence of their not coming out ; that he 
had done his duty, and if they had neglected to do 
theirs they must take the consequences. He had or- 
dered the Clerk to collect the fines, and if not paid, he 
: should put them in execution. 

Q. same to same. What was the date of the order 
which Capt. Loring issued since 30th Sept. last ? 

A. He ordered the Clerk to fill up notifications the 
same evening he gave orders for the turning out for 
the anniversary, which was the 7th, 8th, or 9th of Oc- 
fover last. 
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At fifteen minutes past 3 o’clock, P. M. the Court 
adjourned, to meet at this place on the morrow, at 
10 o'clock, A. M. - 


Representative? Chamber, Boston, Nov. 21, 1805. 


The Court met agreeably to adjournment, and on 
being called, all answered in their places. Capt. Jo- 
seph Loring, jun. on being called, answered in his 
proper person. The Court was opened in due form 
by the Marshal. 


Samuel S. Green was then sworn, interrogated, 
and answered as fojlows : 

Q. by Judge Advocate. In what capacity do you 
serve in the Militia ? 

A. As a private and Treasurer in Capt. Loring’s 
Company. 

Q. sametosame. Did you at any meeting of Capt. 
Loring’s Company, or at any other time, hear Capt. 
Loring make any observation, intimating or express- 
ing a wish that the privates of his Company should 
absent themselves from parade on the 30th Sept. last ? 

A. I did not. 

Q. same to same. Do you know whether Capt. 
Loring was infornied by any person, that his men did 
not intend to come out on the 30th of Sept. last ? 

A. Ido not. 

Q. same to same. Did you ever hear any of Capt. 
Loring’s Company say any thing respecting their 
wish, intention or determination not to come out on 
the 30th of Sept. last ? 


Capt. Loring objected to the question being asked, 


in the words and figures following : 


Capt. Loring objects against calling any of his men — 


to prove against him a mutiny, in which themselves 
are considered as involved, because this man must he 
considered as a partaker in his guilt, and no man 
ought to be called on to accuse, or in any manner im- 














plicate himself i = any criminal offence a -.. objec” 
tion he coneéive > ol to gary by the | ah 
at 


article of the Bill f Rights in 
The Judge Advocate in reply. gieved that it was 


, very true no witness could be introduced ive tes- 
timony against himself, whereby he would. th pri 


ated and subjected to punishment ; but that pri- 
give evidence against themselves individually 

against Capt. Loring, and that there was to his 

Judge Advocate’s) knowledge, no Militia Law of this 
Commonwealth by which privates were liable to pun: 
ishment, even on a voluntary confession for mutiny,un- 
less when in actualservice; the law onlysubjected them 
to a fine for absence, which has already been incurred, 


vates of Capt. Loring’s.\ Company were called ae 


by their non-appearance on parade, and which was a 


subject for the Clerk of the Company to prove ‘a 
where. A Court Martial had no cognizanee over t 
privates, nor could they be tried by any Court Mar- 
tial whatever, under the existing laws of the Com- 
monweéalth. 


The president ordered the Court .to.be cleared of 
spectators, which was done ; and the Court then de- 
cided, that the privates in. Capt. Eoting’s Company 
should be admitted to’ prove any mutiny in the’Com- 
pany, but that no individual was bound to’ atcuse 
himself. 

The doors were opened, and Capt. Loring entered. 

The pe question by Judge Advocate to same wi 
ness, to wit.: Did you ever hear any of Capt. Loring’? 


“Company say any thing respecting their wish, inten- 


tion, or determination not to come out on the 30th of 
Sept. last. ? 

4. Ihave heard some of them mention that they 
could not come out on account of their business. 

Q. by JudgeyAdvocate. Did you ever hear any of 
them say they would not come out because the Com- 
pany had not their proper rank ? 


e Constitution, * 
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A. Ido not recollect any such thing. 

Q. by Judge Advocate. Do you ‘know whether it 

Y was determined that the fines which should be incur- 
red by the absence of any of the Company, should be 
appropriated towards an entertainment ? 

A. Id6 not. 

Q: by Judge Advocate to same. Did you ever hear 
Capt. Loring say any thing respecting his Company’s 
not coming out on the 30th Sept. last ? 

‘A. Ido not recollect of ever hearing Capt. Loring 
say any thing. 

Q. by Judge Advocate to same. Do you know 
whether Capt. Loring was informed by any person, 
that his men did not mean to come out on the 30th 
Sept. last? A. I donot. 

- Q. by Judge Advocate to same. Did you ever hear 
Capt. Loring reprimand his Company for not doing 
duty on the 30th Sept. last ? 

A. I recollect hearing him say he Was placed in an 
awkward situation by his Company not appearing ; 
that he had done his duty, and that they must abide 
by the consequences of their not having done theirs. 

Q. by Judge Advocate. Where did Capt. Loring, 
say this? A. Pthink at Mrs. Marean’s. 

Q. by Judge Advocate. When? 

A.¥ can’t tell exactly the time, it was after the 
30th Sept. 

Q. by Judge Advocate. Did Capt. Loring’s Com- 
pany or any of the members, sign any paper agree- 

“ing not to come out on the 30th Sept. or in any wise 
determine not to do so ? e 

A. I believe some of them, or a part of them, 
agreed not to come out, but I don’t recollect the par- 
ticulars, how they agreed to it. 

Q. by Judge Advocate. Do you know whether 
Capt. Loring in any manner had any. information of 

_that agreement? 4. I do not. 
Q. by Judge Advocate. Did you receive any or- 
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ders, or request, not to appear on parade on the 30th 
Sept? 4. I did not. 

Q. by Judge Advocate. Who engaged the music 
for the 30th Sept. ? 4. I did. 

Q. by Judge Advocate. Why were not two Drum- 
mers and two Fifers engaged as usual ? 

A. Because I could not get them. ' 

Q by Judge Advocate. Had the donpany any 
meetings respecting turning out on the 30th Sept. last, 
either before or since that day ? 

A. 1 think some of them had, before. 

Q. by Judge Advocate. Where did they meet ? 

A. 1 believe at the Green Dragon. 

Q. by Judge Advocate. What did they then de- 
termine to do? 

A. Some of them proposed not coming out, and 
some of them proposed drinking punch. 

Q. by Judge Advocate. Was Capt. Loring pre- 
sent at that meeting ? 4. He was not. 

Q. by the same. Was he informed of the propo- 
sals you mentioned, which then took place ? 

A. Not that I know of. 

Q. by the same. What number was present ? 

A. I cannot tell. 

Q. by the same. Was it a general meeting of the 
Company ? 

A. It was not by any order, but a social meeting 
of some members. 

Q. by Defendant. Did you dispose of thirty tick- 
ets to the members of the Company for their friends, 
and did you receive the cash for them, for the use of 
the Company, in addition to the proceeds of the as- 
sessments made on the members of the Company ? > 

A. 1 did not. I disposed of eighteen tickets, and 
received the pay for them. 

Q. by Defendant. Was there not an additional 
assessment of two dollars laid by the recommendation 
of Lieut. Davis, to make up the deficiency of the 
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first assessment of two dollars to defray the expences 
of the anniversary dinner on the 17th Oct. ? 

A. It was mentioned that there was money enough 
to pay for dinner and liquor, but not for music, and 
it was necessary there should be another assessment 
of two dollars to pay for music and old debts. 

Q. by Defendant. When you told me you could 
not procure the customary music, did I not observe 
to you, the law required only one drum and file, and 
if we could not get more it would answer ? . 

A. You did. 

(. by Defendant. Was not the music in this town 
and in the neighbouring towns in very great demand 
on the 30th Sept. so that it was very diflicult for the 
various companies in the Brigade to have a drum and 
fife apiece ? 

A. I believe it was ; I believe it was difficult, and 
could procure no more. 

Q. by Judge Advocate. Have you any papers in 
your possession or keeping of the doings of the Com- 
pany on the evening you mentioned they met at the 
Green Dragon? A. I have not. 

Q. by Judge Advocate. Had you not some time 
ago? A. I never had. 

Q. by Judge Advocate. How are the fines of your 
Company appropriated ? 

A. All that I have received go to pay the debts of 
the Company, as far as they will go. 

Q. by Judge Advocate to same. Were the fines 
of the Company appropriated to the defrayment of 
expences for dinner, or other ehtertainments ? 

A. They were not. 

Q. by Defendant. Were not the fines generally 
used for candles and paying for men who open the hall 
for the exercise of the Company ? 

A. Ican’t answer for that ; I don’t know ; they 
were generally appropriated for that ; whether they 
were enough or not I can’t answer. 
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Q. by Judge Advocate to Gen. Winslow. Did 
Capt. Loring, or any one by his order, make known 
to you the situation uf his Company, on the morning 
of the 30th Sept. previous to his coming on parade 
with four Sergeants, the Lieytenant and two: Musi- 
cians? <A. He did not, Sz. | 

Q. by Judge Advocate to Capt. Jon Brazer. Did 
Capt. Loring, or any one by his order, make known 
to you the situation of his Company on the morning 
of the 30th Sept. last, previous to his coming on parade 
with four Sergeants, the Lieutenant and two Musi- 
cians? A. He did not previous to his coming on. 

Q. to Gen. Winslow by the Defendant. Was I 
not under the immediate command of. Capt. John 
Brazer, Senior Officer of the Sub Legion Light In- — 
fantry on the morning of the 30th Sept. 1805 ? 

A. I take it he was till I came on to the field ; 
while Col. Badger was on the field, I take it all the 
troops were under his command till I arrived there. 

Q. to Capt. Brazer by Defendant. Was I not or- 
dered by you to parade before the New State-House 
on the 30th Sept. at 9 o’clock in the morning, and is 
this the order? (which was read to the Court in the 
words and figures following :) 

[Bricape Orpsrs, for 30th September, 1805, were 
then read, as in pages 32-33. ] 


SUB LEGIONARY ORDERS, For 30th Sept. 1805. 

Capt. Loring will observe the preceding Brigade 
Orders ; and it is further ordered, that each Com- 
manding Officer in the Sub Legion have his Company 
on the Common in front of the State House at 9 o’clock, 
on the 30th inst. as the Sub Legion of Light Infantry 
will be formed at that time. Ensign Munroe is ap- 
pointed Adjutant for that day, and will be obeyed ac- 


cordingly. JOHN BRAZER, 
Sen. Officer Sub Legion Light Infantry 


A. You was. Itis the order. 
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Q. to Gen. Winslow by Defendant. Was not Capt. 
Brazer the Officer immediately over me, to whom, and 
through whom all communications from me ought to 
be made? A. No doubt of it. 

Q. to Capt. Brazer by Defendant. DidI not make 
known to you, as my Commanding Officer, the situa- 
tion of my Company onthe 30th Sept. immediately 
on my coming into the parade? A. You did. 

Q. by President of the Court to Capt. Brazer. Did 
Capt. Loring form with the Sub Legion ? 

A. He did not. The Sub Legion was not formed 
before the line was formed. 

Q. by Defendant to Capt. Brazer. Did I not go 
into the place you ordered me? A. You did, 


Court adjourned to 10 o’clock to-morrow. 


Representatives’ Chamber, Fridey, Nov. 22, 1805, 


The Court met agreeably to adjournment, and the 
Members on being called ali answered in their places. 
Capt. Loring, on being called, appeared in his proper 
person. The Court was opened in due form by the 
Marshal. . ve 


William Howe sworn and interrogated. 


Q. by Judge Advocate. Had you any conversa- 
tion with Samuel S. Green previous to the parade of 
30th Sept. last, respecting the intention of Capt. Jo- 
seph Loring’s Company not to come out on that day ? 

Capt. Loring objected to the question being asked, in 
the words following : The Government must not im- 
peach their own Witnesses. If any person has a right 


to impeach the Witness of Government, it is myself. 


The Court was cleared, and the Court decided, 
that testimony to impeach the credibility of Witnesses 
may be introduced, and that Capt. Loring’s objection 
be overruled. 

The Court was re-opened, and Capt. Loring appear- 
ed. The last foregoing question was therefore asked; 
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and the Witness answers :—I can’t say it was previous 
to the 30th Sept. but I had some conversation with 
Samuel S. Green at his shop. I said to him, you had 
a row at the Green Dragon, had you not? He said 
some of them met, and agreed-not to come out, unless 
they had their rank ; and said if Capt. Loring would 
resign, or was broke, they would choose old Eben. 
Pratt, of Chelsea, and he was the oldest Captain in 
the line, and according to the idea, that Capt. Davis. 
had taken rank of Capt. Loring, he would take the 
right on Boston Common. I mentioned to him, that 
if Capt. Loring knew of their meeting at Green Dra- 

gon ‘Tavern, whether it would not break him ; he 
suid that Capt. Loring did not know of it, two orthres 
times, and clapped his hand to his pocket, and said, I 
could shew by a minute I have in my pocket, that 
Capt. Loring did not know of it. We after that had 
some conversation, and he took the Militia Law from 
the shelf, and shewed mea Section respecting taking 
rank from date of commissions, and said it was sin- 
gular that Capt. Davis’ commission and Capt. Messin- 
ger’s should be dated on the same day,‘ and Capt. 
Loring’s a year or two years before, and yet Davis 
tikes rank of him. I told him Messinger was an 
older Capt. than Davis, and did not believe it. 

He said the Company meant to come out on their 
Anniversary. He said he could shew me that they 
would not come out (unless they had their rank) in a 
Brigade Muster on 30th Sept. last. » I asked’ whether 
they would come out on their Anniversary. He said 
they would ; and if they could not come out with 
their Captain, they would with their Lieutenant ; and 
if they could not come out with him, they would With 
a Corporal. I said, I shall win my ticket, and then 
went off. 7 Bie nid” Se 
' Q. by Defendant. Are you not a Member of Wins- 
iow Blues, commanded by Capt. Daniel me") atts ? 
» A. Yes, sir. 
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Q. by Defendant. When did Green say the meet- 
ing was at the Green Dragon ? 

A. He did not tell when it was ; this conversation 
was not many days after the meeting at Green Dragon, 
to explain that I heard of it in carrying a notification 
to Dr. Wakefield. 

Q. by same to same. When was that notification 
dated? <A. I don’t know. 


Capt. Abraham Butterfield sworn and interrogated. 

Q. Had you any conversation with Capt. Joseph 
Loring, jun. prior to the 30th Sept. last, respecting 
the parade which was ordered for that day ? 

A. Thad, Sir. In the course of our conversation, 
the sudden death of Maj. Hatch of Boston was men- 
tioned ; some observations on the character of the 
man, together with the circumstance of his being de- 
prived of his Commission by Court Martial, took place; 
immediately on- which Capt. Loring observed, in a jo- 
cose manner, as I then thought, that I might have the 
opportunity of seeing him tried by a Court Martial 
within six months. I made some light reply to it, ob- 
serving, I hoped he would be broke, or something like 
that, and asked him what he had done, or meant to 
dio, to subject himself to a trial by Court Martial. He 
replied, that in consequence of certain arrangements 
having been made respecting the date of his Commis- 
sion and of Capt. Davjis’s, Capt. Davis would now 
take rank of him, whereas last year he took rank of 
Capt. Davis. He proceeded to observe, that if he 
could not be allowed the rank which he took the last 
season, he should march his men off the field. ‘There 
was nothing further in particular, that I recollect.— 
This was at Capt. Loring’s house, on the 14th of Sept. 
jJast, I believe. 

Q. by Judge Advocate. When you told Captain 
Loring you hoped he would be broke, did you say it 
from any inclination or wish you had that he might 
be deprived of his Commission, or as a jocose reply to 
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what you have said you at the time the conversation 
took place conceived a jocose observation of his ? 
f A. I made it as a jocose reply to what I then con- 
: ceived his jocose observation. I would further ob- 
serve, that our conversation was very unguarded ; we 
were disposed to pass a jovial hour. 
Q. by Capt. Loring to same. Did I not receive 
you at my house as an old acquaintance, and did I 
not treat you with the hospitality of a friend, and was 
, not my conversation with you open, candid, and with- 
out restraint? A. Yes, Sir. 

Q. by Capt. Loring to Butterfield. Did I not ob- 
serve to you, that no Officer in my opinion was oblig- 
ed to obey orders if contrary to the Constitution and 
Militia Law ? 

A. I recollect his making such an observation. 

John I. Rea sworn and interrogated. 

Q. by Judge Advocate. Do you know any thing 
respecting any intention or determination of Capt. Jo- 
seph Loring jun.’s Company not to come out on the 
S0th Sept. last? A. Ido not. 

Q. by Judge Advocate. Did you not have a con- 
versation with Mr. Samuel Jenks on that subject ? 

A. Not to my recollection. 

Q. by Judge Advocate to same. Were not youa 
Member of Capt. Loring’s Company previous to 30th 
Sept. last, and on that day? A. Yes, Sir. 

Capt. Loring, on the Judge Advocate asking the a- 
bove question, in writing observed as follows : I wish 
the Court would grant me a copy of that part of their 
records, wherein they have decided that the Govern- 
ment has a right to produce witnesses on its own side, 
and immediately produce other witnesses to invalidate 
their own testimony. 

The Court said they would defer the consideration 
of this request. 

Ensign Samuel Jenks sworn and interrogated. 

Q. by Judge Advocate. Have you had any gon- 
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Versation with John I. Rea, the witness last produced, 
respecting the intention or determination of Capt. Lor- 
ing’s Company not to come out on the 30th of last 
September ? 

A. Ihave, Sir. It was in consequence of a con- 
versation I had with Ensign James Alexander. I con- 
versed with Rea, at the house of Mr. Richards, near 
the Market, on 17th Sept. last. After mentioning 
what had transpired between Ensign Alexander and 
myself, which was this, whether I had heard the news 
that morning of the determination of the Washington 
Light Infantry Company, commanded by Capt. Lor- 
ing ; I immediately replied [ had not ; asked him 
what it was? He said that they agreed one and all 
not to come out, excepting the Officers and Music. 
Furthermore, he said the privates were to pay their 
fines, and that was to be deferred to defray the ex- 
penses of the anniversary celebration, and that the 
Officers only were to come out with the Music. I 
mentioned this the same day in presence of Mr. Rea, 
Jonathan Willington, William Chandler, ‘and several 
others. Mr. Rea said he did not care, it was nene of 
his doings, but a plan of their Officers. I then asked 
him whether it was first instigated by their Officers ; 
he told me it was: I called the attention of the Com- 
‘pany present, as I expected at a future day an inves- 
tigation would take place, and feeling it my duty, 
made a written communieation to Gen. Winslow. Mr, 
Chandler said he had heard that the Company had 
taken a vote not to come out on the 30th of last Sept, 
Mr. Rea said nothing, but nodded his assent to it. 

Q. by Defendant. At what time of day was this 
conversation with Rea ? 

A. About three o’clock in the afternoon. 


William Chandler sworn and interrogated. 

Q. by Judge Advocate. Were you present at the 
conversation testified to by Ensign Samuel Jenks ? 

A. I believe I was, 
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Q. same to same. Did you hear the conversation 
between him, the company, and John I. Rea? 

A. I don’t know that I heard the whole of it, but 
Mr. Rea and myself have had other conversations pre- 
vious to that time on the.same subject. Mr. Rea told 
me in my shop, that Capt. Loring’s Company, which 
he belongs to, had met at the Greén Dragon Tavern, 
and agreed not to come out on the 30th Sept. last. At 
the same time I believe Mr. Jeremiah Sprague was 
there, belonging to the same Company. I told them 
I guess’d they would come out ; the Captain would 
not be so unwise as not to fetch his Company out on 
that day. Rea said he did not suppose the Captain 
wished them to come out to be degraded, as they 
should not have the same rank they had last year. 

Q. by Defendant to Mr. Chandler. Did he say the 
Officers were with the Company at the Green Dragon 
Tavern, at the meeting referred to ? 

A. He said they were not. I asked whether the 
Officers knew whether they were met there. He 
said they did not know whether they did or not. 

Q. by Defendant. Did you hear Jenks say he 
would go any lengths to have me broke ? 

A. No, Sir. 


Col. ‘Thomas Badger sworn and interrogated. 

Q. by Judge Advocate. Had you any gonversa- 
tion with Capt. Loring, or any of his Company, res- 
pecting the intention of his Company not to turn out 
on 30th Sept. last ? 

A. Ihad no conversation with Capt. Loring. I 
had with some of his Company. I believe Mr. Lin- 
coln. It was something general of a conversation, 
and reported about considerably, that Capt. Loring’s 
Company did not mean to come out. I heard of it 
and talked to Mr. Christopher Lincoln and others of 
the Company. I told them I had heard such a thing, 
and hoped they would think better of it. 


Christopher Lincoln sworn and interrogated. 
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<. by Judge Advocate. Do you know any thing 
relative to the intention or determination of Captain 
Joseph Loring, jun.’s Company not to come out on 
30th Sept. last ? 

A. I know something relative to it. I heard seve- 
ral of the members say they would not come out. I 
know more, but won’t tell it, unless I am asked partic- 
ular questions. 


The Court was cleared on the Witness Christopher 
Lincoln’s answering as above, and determined that the 
Court will oblige the Witnesses to give evidence of ail 
matters relative to the charges exhibited against Capt. 
Loring, and connected therewith ; but as the Court 
decided yesterday, no Witness is obliged to mention 
his own name, or criminate himself individually. The 
Court look upon the condu€t of Christopher Lincoln 
as highly contemptuous té themselves and the Judge 
Advocate, by his refusing to give evidence, unless by 
answers to particular questions, and the Court will ex- 
ercise their powers toward the punishment of any 
Witness who may hereafter be guilty of similar con- 
éuct before them. 


The doors of the Court were then opened, and 
Captain Loring entered, when the foregoing determi. 
nation was read. 

The Witness then proceeded as follows : 

I know, that part of Capt. Loring’s Company did 
meet at Green Dragon; I don’t- recollect the evening ; 
there was considerable conversation concerning turn- 
ing out; the Company there agreed not to come out. 
I don’t recollect any thing being said about the appro- 
priation of fines. Idon’t know that Capt. Loring had 
intimated to the Company that it would be agreeable 
they should not come out. Capt. Loring was not, to 
my knowledge, informed of the determination of the 
Company. I don’t wish to have my answer stand so 
as related to the words “ particular questions” above. 
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‘Q. by Defendant to Christopher Lincoln. Was I 
at the meeting of the Green Dragon? ~ 

A. You were not. 

Q. by Defendant to Christopher Lincoln. Do you 
know of my conniving at, abetting, or procuring the 
men under my command, not to turn out, the 30th 
Sept. 1805 ?. A. I do not. 2 

Q. by Judge Advocate. Was there more than one 
meeting at the Green Dragon, respecting the 30th 
Sept. last ? 

A. Idon’t know of more than one. 

Q. by Judge Advocate. Who warned that meeting ? 

A. All the members; one warned another; FI 
mean all that were there ; all the Company did not 
come. 

Jeremiah Sprague sworn and interrogated. 

Q. by Judge Advocate. Were you present at the 
meeting of the members of Capt. Loring’s Company 
at Green Dragon Tavern respecting turning out on 
30th September ? 

A. I don’t recollect any thing that took place 
there ; I can’t recollect any thing that was said ; i 
didn’t expect to be called in the case. 

Q. by Defendant to Mr. Jeremiah Sprague. Did 
you drink the punch, or did you agree not to come 
out ? 

The Judge Advocate objected to asking the Wit. 
ness this question upon the very grounds which Cap- 
tain Loring had yesterday urged, that it related solely 
to the Witness, and he could not be obliged to crimi- 
nate himself, and also upon the decision of the Court. 
The Court determined that the question could not 
properly be put to the Witness. 

Ezra Hawkes sworn and interrogated. 

Q. by Judge Advocate. Do you know any thing 
respecting Capt. Loring’s Company, or a part of them 
having met to determine on not coming out on 30th 
September last ? 
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A. Some of them met at Green Dragon Hall, I 
can’t recollect the time, it was before the 30th Sept. 
last ; I heard many of them saying they had deter- 
mined not to come out on the 30th Sept. I don’t re- 
collect any thing being said of any part of the Com- 
pany intending to come out. Capt. Loring was not, 
as I know of, informed of their determination. 

Court adjourned to lst Tuesday, 3d day of Decem- 
ber, 11 o’clock. 

Representatives’ Chamber, Tuesday, Dec. 3, 1805. 

The Court met agreeably to adjournment, and on 
being called, all answered in their places. Capt. Lor- 
ing appeared in his proper person. ‘The Court was 
then opened and the proceedings of the last day’s sit- 
ting read by the Judge Advocate. 

Q. by Defendant to Ensign Jenks. Did Brigade 
Major Clement and Capt. Messinger advise you to 
make inquiries respecting the mutiny in my Compa- 
ny, and to give information thereof to Gen. Winslow ? 

A. They did not, it was from a conscious dis- 
charge of my duty. 

At Capt. Loring’s request, the following letter is re- 
corded, from Ensign Samuel Jenks, to Gen. Winslow, 

Losion, Sefit. 2th, 1805. 

Respected Sir—Ever ready to discountenance disloyalty and in- 
subordination, more éspecially in military matters, and being in- 
formed of the mutinous spirit prevalent in the Washington Light 
Infantry Company, (so called) commanded by Capt. Loring, I 
think it my duty to commit it to writing, and give the earlicst 
notice of the same to my superiors, not doubting but that an inves- 
tigation, at some future day, will take place, and that I may be 
called to evidence the same, if circumstances should make it ne- 
cessary abd my information be correct. 

In the first place, that on or about the 17th inst. being then inthe 
cabinet maker’s shop of Ensign James Alexander, he asked me, if 
I had heard the news about the determination of the Washington 
Light Infantry Company. I told him I had not, and inquired what it 
was. He said “ they had agreed, one and all, not to come out on 
the SOth inst. excepting the Officers and Music, and that the pri- 
vates were to pay their fines and reserve them to defray their an- 
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niversary expences, as they did not like the new arrangement of 
rank, given to their Captain.’ In the afternoon following, hap- 
pening to ‘all in company with several persons, I related the above, 
and was making some observations thereon, till interrupted by a 
reply trom Benjamin Hallowell of the Fusiliers, when some words 
then ensued, in presence of Mr. Jonathan Willington, Mr. Will- 
iam Chandler, Mr. John Rea and others; I answered that if 
such conduct should be transacted by the Company, it would in my 
opinion bave a tendency to dissoive the Company, and break the 
Officers ; which drew the following further information and con- 
firmation of the above from Mr. John Rea, (a member of the 
Company aforesaid) that he, the said Rea, said he did not care, it 
was pone of his doings, but it was a plan of their Officers. I asked 
him if it was first instigated by their Officers. He said it was. 

Mr. Chandler then said, he had heard that the Company had 
taken a votc so to do; which was assented to by Mr. Rea. 

I then called the atteation of the Gentlemen present, to bear in 
mind what bad passed, as I expected if Capt. Loring and his Com- 
pany should put in practice what they had threatened, that the pre- 
sent conversation would not be the last we should hear of it, to which 
they consented. Accordingly lust evening, after the meeting of the 
Mechanic Association had dissolved, I communicated the above to 
Maj. Clement, Capt. Messinger and Capt. Phillips, at the same time 
intorming them, it was my intention to commit it to writing and 
communicate it to your honor, as I thought it my duty ; they a- 
grecing with me in opinion, and wishing I would. I hope your 
honor will have the goodness to excuse my troubling you with so 
circumstantial and Jengtuy a detail, which I cannot but hope, for 
the honour of the gentlemen concerned, may never be wanted, and 
that it may appear that the Company mentioned are not in that state 
of insurrection and mutiny, which the present report would lead us 
to belicve, but that they would reconsider their rashness, and turn 
out, and do themselves as much honour by due subordination to 
their supcriers, as they have acquired by their former soldierly 
discipline and appearance. 

I have the honour to be, Sir, with esteem, your honour’s most 
obedient and very bumble Servant, SAMUEL JENKS. 
Hon, John Winslow, Esq. Brig, Gen. of the first 

Division of the Commonwealth of Massachusetts. ' 


Capt. Daniel Scott sworn and interrogated, and 
answered as follows : 

Q. by Judge Advocate. Had you any conversa- 
tion with Capt. Loring, prior to the parade of 30th 
Sept. last, respecting that parade, or any thing apper- 
taining to or connected with it ? 

A. Yes. But I wish for time to recollect the conver- 
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sation ; I could not under a week or ten days, to give 
the whole. 

Q. same to same. Did you hear Capt. Loring say 
any thing respecting the intention of his Company 
not to come out on the 30th Sept. last ? 

A. Not before the parade, but since he has repeat- 
edly told me that he never knew any determination 
of theirs not to come out, but that he heard they were 
not coming out on Saturday evening, or the day be- 
fore the parade, by one of his wife’s brothers or sis- 
ters, as I understood it, having mentioned it at his 
house. Capt. Loring begged leave to correct the Wit- 
ness, by saying it was his wife’s brother ; the Wit- 
ness therefore adds, ‘‘ brother or sister” to this answer. 

Q. by Defendant to same. Are you nol my con- 
fidential friend, and is it not known that I am in the 
habit of conversing with you in the most free, unre- 
served and confidential manner ? 

A. Capt. Loring can best answer the first part of 
the question ; to the latter part, I say, Yes, I presume so. 

Q. by Defendant .to same. Did you ever in all my 
intercourse with you, hear me utter any insubordinate 
Or mutinous sentiments towards Gen. Winslow, or 
any body in authority over me? 4. No, Sir. 

Lewis Glover sworn, interrogated and answered as 
follows : 

2, by Judge Advocate. Had you any conversa- 
tion with Capt. Loring prior to the parade of 30th 
Sept. last, respecting that parade, or any thing apper- 
taining to, or connected with it ? 

A. I don’t recollect any particular conversation be- 
fore, but I have since. 

2. by same to same. What conversation have you 
had since, with Capt. Loring ? 

A. 1 asked if he was knowing to his men not com- 
ing out; he observed he was at Portsmouth at the 
time their meeting took place, and was unwell there. 

2. by Defendant to same. Did you see me within 
ten days of 30th Sept. 1805, the day of parade? _ 
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A. I don’t recollect. : 

2. by Judge Advocate to same. Have you not 
had a conversation with James Elliot on this subject 
relative to Capt. Loring ? 

A. I believe I have since the parade, nothing more 
than my opinion. 

2. by Defendant. Who is James Elliot ? 

4. A man, born of a woman, I presume. 


The Judge Advocate then informed the Court that 
there were many more Witnesses on behalf of .the 
Government, but being all to the same points already 
inquired of, he should not introduce them, but, if dur- 
ing the trial any new testimony should be presented, 
he should offer it to the Court. 





The Judge Advocate then cailed upon Capt. Loring 
to introduce any testimony he might have in his de- 
fence. 

Josiah Bacon was.introduced and interrogated, and 
answered as follows : 

2. by Defendant. Did I not give you orders, as 
Clerk of my Company, to warn my Company to ap- 
pear on parade for Review and Inspection on the 30th 
Sept. 1805? 4. Yes, Sir. 

2. same to same. Did you, or did you not obey 
those orders? 4. I did. : 

2. same to same. What was the form of the no- 
tification, by which my Company was warned ? 

A. This is ; which was handed to the Judge Advo- 


, cate, and read in the words and figures following : 


COMPANY ORDERS. 
Boston, Sept. 23, 1805. 


Mr. 


Sir—You, being a Member of the Company, 
commanded by Capt. Joseph Loring, junior, are here- 
by ordered to meet on Monday, the 30th inst. agreea- 
ble to Brigade Orders of the 9th and 16th inst at the 
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Green Dragon Hall, at 8 o’clock A. M. with uniform, 
arms and accoutrements complete, including Knap- 
sacks, Canteens, and 16 sporting Cartridges. 

The Roll will be called at 9 o’clock, A. M. precisely. 

By Order of the commanding Officer. 
Clerk. 

Q. same to same. What was the form of my or- 
ders to you predicated on the 9th Sept. ? 

A. This is 3; which was read in the words and 
figures following : 


COMPANY ORDERS. 
Boston, Sept. 18, 1805, 

Agreeably to Brigade Orders and Sub Legionary 
Orders of Sept. 9th, 1805, you will order the Oilicers 
and Members of the Company, which I command, to 
parade for Review and Inspection, on Monday, the 
30th Sept. 1805, at 8 o'clock. Roll to be called at 9 
o’clock, at Green Dragon Hall. It is expected both 
Officers and Soldiers will be equipped according to 
law. Yours, Josep Lorine, jun. 


Captain Sub Legionary Brigade. 
Mr. Josiah Bocon, jun. Clerk of 
Washington Infintry, so called. ‘ 


N. B. Knapsacks and Canteens must be brought, 
with Cartridges and Balls complete. 

Also, request a meeting on Friday eve, at the Gun 
House, say 27th Sept. at 7 o'clock, with arms. 

Received on the \ath chst. 


Q. same tosame. Did you not send me your no- 
tification to correct, and did I not as usual alter it 
from Ball Cartridges to 16 Sporting Cartridges ? 

A. You did, and I received it corrected. 

Q. same to same. Did you know me directly or 
indirectly say any thing to connive at, abet and pro- 
cure you or the men under my command to mutiny 
against the Brigade Orders of the 9th and 16th Sept. 
for the Review and Inspection of 30th September, so 
as to neglect and refuse to appear on said parade, to 
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discharge your and their duty as soldiers on said day, 
agreeable to the spirit and intent ef said orders ? 

A. I did not. 

Q. same to same. Did I not, in preparing for this 
parade, show at the meeting of the 28th Sept. as 
much anxiety as usual about the parade, and did I 
not appear much dissatisfied to find so few men as 24 
With arms that evening ? A. You did, 

Q. same to same. Did Brig. Gen. Winslow, or 
Brigade Maj. Clement inspect me or my Officers on 
the 30th Sept. 1805, agreeable to order of 9th and 16th 
Sept. or the Inspection Roll which you signed ? 

A. Not to my knowledge. 

Q. by Judge Advocate to same. When had you 
the first information of the determination of the Com- 
pany not to parade on 30th Sept. last ? 

A. I don’t know ; I don’t know the Company ever 
made sueh a determination. 

Q. same to same. When you went on parade at 
Green Dragon Hall, 30th Sept. last, did you expect 
the soldiers would be present for duty that day ? 

A. I had no reason to expect they would not be 
there, meaning, I expected they would be there. 

The Court adjourned till to-morrow. 

Representatives? Chamber, Wednesday, Dec. 4, 1805. 

The Court met agreeable to adjournment, and on 
being called, all answered in their places. Capt. Lo- 
ring on being called, appeared in his proper person. 
‘The Court was opened and the proceedings of yester- 
day read. 

Mr. Lewis Glover, a Witness interrogated yes- 
terday, came into Court and stated, that he mis- 
conceived the question of “ who is James Elliot ?” 
fasked by the Defendant] and now additionally an- 
swers thereto, that he is a gentleman of his acquaint- 
ance, who belongs to the corps he does. 

Q. by Capt. Loring to Gen. Winslow. What are 
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the statements or facts in that paper which are un- 
true, and unofficer-like for me to state ? 


Judge Advocate observed to the Court, that in his 
opinion, that was a question which ought not be ask- 
ed a Witness, because the Complaint contained the 
charges which Capt Loring alluded to, and the Court 
were to decide what the statements of facts were by 
the regubar course of the testimony and the paper itself. 

The Court determined that the Defendant might 
ask the question. 

A. The papers are before the Court, and they will 
be the judges. 

Josiah Bacon again interrogated and answered as 
follows : 

Q. by Defendant. Did I not inform you, by a 
communication delivered by Mr. Thompson, after giv- 
mg you the Warrant for warning the men of my 
Company conformable to the Brigade Order of the 
Yth Sept. that the Cartridges with Balls were dispens- 
ed with? A. You did. 

Q. by same to same. Did you see me in Bostou 
between the 18th and 28th of last Sept. ? 

A. I did not. 

Ezra Davis sworn, interrogated and answered as 
follows : 

Q. by Defendant. In what capacity do you serve 
in the Militia ¢ 

A. As Lieutenant in the Washington Infantry, 
commanded by Capt. Joseph Loring. 

Q. by Defendant. What took place on Saturday 
evening, the 28 Sept. at the South End Gun House ? 

A. On that evening I arrived at the South End 
Gun House at the time set by the Notification for the 
Company to meet ; had the Company formed, and 
was going through. the manual exercise, when Capt. 
Loring came in. After the men had gone through 
the manual exercise, I delivered the Company up to 
him. He then went through the exercise, after which 
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he let the Compaity rest, during which time I inquired 
respecting his health, &c.: he then informed me J 
must act as platoon Officer, as he should go through 

. the manoeuvres, which he would probably have to go 

_ through on the 30th. After exercising the men about 
an hour, the Gun House was clegred of spectators, 
telling them the exercise of the evening was over. 
He then requested the mento be very punctual! in 
appearance on parade, on Monday, 30th Sept. as he 
should be obliged to be on the Common by half past 
nine, by an order which he had received from Capt. 
Brazer ; and requested me to be at the Green Dragon 
before nine, if possible, or by nine, in erder to have 
the Company formed by nine o’clock, as he lived at 
Chelsea. Idon’t recollect any other particulars res- 
pecting Company business. 

Q. by Judge Advocate to same. Had you not 
heard, prior to the 28th Sept. last, that your men 
were generally not coming out on the 30th ? 

A. I never heard it, either directly or indirectly, 
from any member of the Company ; some of Gen. 
Winslow’s friends, the week previous to the 30th Sept. 
asked me if the Washington Infantry were coming 
out. Tanswered them I presumed so, as I had heard 
nothing to the contrary | from any of the members. I 
heard it mentioned in common conversation with 
some of Gen. Winslow’s friends. 

Q. same to same. When you went on parade at 
Green Dragon Hall, on the 30th Sept. last, did you 
expect the soldiers would be present for duty that day ? 

A. Thad no reason to‘doubt. It was their duty 
to obey their orders, as I did mine. 


William Munrce sworn, interrogated, and answered 
as follows: © 
_.Q. In what capacity do yan serve in the Militia? 
A. I have an Infantry Commission, and act ag 
“nsign to the Washington Light Infantry (so called). 
- &. by Defendant. Did. I not treat you as Adju- 
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tant on the 30th Sept. in all my communications with 
you as a gentleman and soldier? 4. Yes, Sir, 

Q. same to same. Were you not at the meeting 
of my Company as Ensign thereof on Saturday eve- 
ning the 28th Sept. 1805 ? 

A. Iwas. When I went into the Hall they were 
marching in platoons, and Capt. Loring told them that 
was the way they would march in the salute ; he told 
them he expected they would be equipped, and be on 


the field. 

The Judge Advocate observed, that for his own re- 
putation, and lest, by the face of the record, it should 
appear that he had sanctioned the whole testimony of 
Lieut. Ezra Davis and Ensign Munroe, he would here 
state, that he had informed tie Court, previous to their 
introduction, that Capt. Loring could not legally in- 
troduce Witnesses to prove any thing which he him- 
self had said in his own favour ; that the confession of 
a man against himself, voluntarily made, was the 
highest evidence against him ; and if in the course of 
examination of a Witness to prove a confession of 
guilt, a conversation should be mentioned by the Wit- 
ness between a Defendant and himself, there the 
Court ought to receive the whole, or no part of it, that 
by a proper cennexion it might be justly interpreied 
and construed ; but this is not the case where a De- 
fendant himself brings forward Witnesses to relate his 
own conversations in his own favour, and no Cour‘ 
ought to admit such testimony. — 

2. same to same. Do you know of my conniving 
at, abetting or procuring my men to mutiny against 
the orders of the 9th and 16th Sept. for review and 
inspection the 30th Sept.? A. I do not. 

Q. by Judge Advocate. Did you expect to see, on 
30th Sept. last, Capt. Loring’s Company on the Com- 
mon, as a Company ? 

A. I did expect to see them, as I knew they had 
their orders. J was informed they were Dot coming 
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out, but their orders confirmed me in my opinion that 
they would. 

2. same to same. How long prior to the 30th did 
you hear the Company did not mean to come out ? 

A. Sometime in the latter part of the week before, 
it might be as early as Thursday. | 

Q. same to same. Did you inform Capt. Loring 
of their intention ? 

A. Yes, Sir. ‘The Saturday evening, going home, 
I told him I had been told so, and he observed he did 
not believe any thing of it. : 

Sylvester ‘Thompson sworn, interrogated, and an- 
swered as follows : 

Q. by Defendant. Do you know that I left Chel- 
sea, the place of my residence, to go to Portsmouth, 
on Saturday, 21st Sept. last? A. I do, Sir. 

2. same to same. How long was I gone, and on 
what day of the week and month did I return? 

A. You returned on Friday the 27th in the after- 
noon. 

2. same to same. Did you not remain, till 11 
o’clock on Saturday evening, in Charlestown, waiting 
for me ; and did I not go with you to Chelsea, and 
remain there till Monday morning, the day of parade ? 

A. Yes, Sir, | 

Andrew Dunlap sworn, interrogated and answered 
as follows : | | 

Q. by Defendant. Did you see me at Portsmouth 
on Wednesday the 25th Sept. last, at Mr. William 
Neil’s house ? and what was my situation ? 

A. I went down to Mr. Neil’s house on the eve- 
ning of that day, and was informed that Mr. Loring 
was in the Compting-Room. I went to the Compting- 
Room, and found Mr. Loring sitting on a chair, appar- 
ently very much exhausted. I found from inquiries 
that Mr. Loring had been taken with a cramp in the 
stomach, and in about ten minutes after, he was taken 
with another. He appeared to be in great pain, and 
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it took two or three persons to hold him down. In 
the course of two hours he had frequent returns of 
the spasms. Dr. Pierpont was sent for, and recom- 
mended to Capt. Loring not to move for a day or two. 

William Jennings swern, interrogated, and answer- 
ed as follows: 

Q. by Defendant. Are you a member of the South 
End Artillery, and do you not take charge of South 
End Gun House? A. I do, Sir. 

2, same to same. Were you not at the Gun- 
House, Saturday evening, the 28th Sept. when my 
Company met for exercise ? 

A. Iwas, Sir. I opened the house, and the men 
met there as usual. Lieut. Davis took the command, 
and went through the exercise. Then Capt. Loring 
came: he gave up the command to Capt. Loring, and 
he went through the exercise again ; he told them 
"twas very necessary to pay all the attention they 
could, for they should have a great deal of duty to do 
on Monday ; then he dismissed them for a few min- 
utes ; then the men were talking, as they commonly 
are ; some of them were talking of not coming out ; 
siot in the hearing of the Officers. asked them why 
they were not coming out, and told them it was a pity. 
They said they understood the Officers and Company 
were going to be degraded, and it would be a hard 
day's duty, and would rather pay their fines, as they 
were busy. Capzt. Loring then heard them talking, 
and ordered them to fall in, told them they know’d 
their orders for Monday ; some of them wished to 
have them read again, and it was; he told them then 
if there was any doubt in their minds about rank, it 
was not for them to decide it, and he expected to see 
every man in uniform for the duty of the day ; if 
there was any dispute, they were to come on the field 
as soldiers, and have it decided there, or afterwards ; 
he told them he expected to see them all there ; if 
there were not five men, he would march on to the 
field at the time set. 














79 


Q. by Judge Advocate to same. What number of 
men were present at the Gun House, 28th Sept. ? 


A. About thirty. 
Q. by Judge Advocate. Was Lieut. Davis present. 


all the time you were there ? 
A. Iwon’t pretend to say ; I believe he went out 
a few minutes, I an’t certain. , 
Q. same to same. Was Ensign Munroe present 


all the time ? 
A. Hecame about eight o’clock ; he was not there 


in the first of the evening. 
Brigade Major Charles Clement again interrogated. 


Q. by Defendant. Did you inspect my Company 
on 30th Sept. last? <A. I did not. 

' The Judge Advocate then read the 30th and 36th 
Sections of the Militia Law of this Commonwealth, 
passed June 22d, 1793, as relative to the present case. 
Capt. Loring then handed the Judge Advocate a pa- 
per containing the words and figures following : 

The Judge Advocate having been good enough to 
point out to me the Statute on which the Complaint 
against me is founded, I think proper to apprize the 
Court and Judge Advocate, that I shall have occasion 


_ to refer in the course of my defence to the 8th Section 


of the United States Law, passed 8th May, 1792, 
which says, “ All Commissioned Officers shall take 
rank according to the date of their Commissions.” Up- 
on the 29th Section of Massachusetts Militia Law, 
passed 22d June, 1793, which also says, “ that all 
Officers when on duty shall take rank according to the 
date of their Commissions.” 

Upon the 3lst Section of the same Law, which 
says, that at any muster, the several Companies shall 
form in Regiment, according to the rank of the Offi- 
cers ; which was read to the Court. 


The Court was then ordered.toa be adjourned to 11 
o'clock to-morrow, A. M, befere which, Capt. Loring 
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having observed he had no more Witnesses to intro- 
duce, he was directed to be ready with his defence. 
The Court was adjourned accordingly. 





Representatives’ Chamber, Thursday, Dec. 5, 1805. 

The Court met agreeably to adjournment, and on 
being called all answered in their places. The Court 
was then opened by the Marshal. Capt. Loring ap- 
peared in his proper person and answered. 

The whole proceedings of the Court to this day, 
from the commencement, respecting Capt. Loring, 
were read. Capt. Loring then, by leave of the Court, 
read his DEFENCE, which is as follows : 


Mr. President, and Gentlemen of this Honourable Court, 

‘The time that has been occupied in examining the multitude of 
Witnesses, who have been produced by Gen. Winslow, in order to 
support the prosecution, induces me to dispense with the examina- 
tion of many Witnesses, whom I should have summoned, were it 
not for my belief that your patience, as well as my own, has al- 
ready been put to a pretty severe trial. 

It is now about two months since I was put under arrest ; during 
which time I have laboured under the anxieties inseparable from 
my situation, and have been entirely interrupted in my attentions 
to any other business. 

Upwards of twenty Witnesses have been interrogated to furnish 
evidence against me ; and after all, what can there be collected 
from this mass of testimony, that can satisfy your minds beyond 
a reasonable doubt, that I am guilty of any particle of the charges 

exhibited against me ? 

Iam charged by Gen. Winslow with disobeying his Brigade 
Order of the 9th.Sept. ordering his Brigade to appear on Boston 
Common, on the 30th Sept. for Review and Inspection. 

I am alsocharged with disobeying another of his Brigade Or- 
ders, issued on the 16th Sept. requiring the Soldiers of the Le- 
gionary Brigade toappear with sixteen Cartridges for sporting, and 
dispensing with the twenty-four Cartridges with Balls*with which 
the Law requires that every Soldier should be constantly provided ; 
and without which he is not in a condition to pass a legal Inspec- 
tion. 

Tam also charged with puning on to the parade without any of 
my Soldiers. 

If I did come on, without any of my Soldiers, it is highly pro- 
bable I came on without the requisite number of sporting Cart- 
ridges ; but it by no means follows, nor has it I trust been satis- 
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factorily proved to you, that I have disobeyed either his Order of 
the 9th, or his Order of the 16th Sept. ; 

On the contrary, it appears by the testimony of the Clerk of 
my Company, a young gentleman of unimpeachable truth and in- 
tegrity, who has been produced as a Witness in support of the 
prosecution, that he did, in conformity to my warrant and com- 
mand to him, notify and warn the members of my Company to 
appear in Arms and Uniform complete attthe Green Dragon, at 9 
o’clock in the morning of the 30th Sept. with sixteen sporting 
Cartridges. Notifications to this effect, were given to every indi- 
vidual of my Company, as seasonably as the Law requires. My 
notifications were at first predicated solely on the Brigade Order of 
the 9th ; they bore date of the 18th Sept. they were printed, and 
required my men to appear with Cartridges with Ball; but after 
they were printed and before they were distributed to my men, I 
received the Brigade Order of the 16th Sept. requiring the troops to 
appear with sixteen sporting Cartridges instead of twenty-four 
Cartridges with Balls. 

I immediately, on the receipt of the Brigade Order of the 16th 
Sept. altered my notifications in such a manner as to make them 
conform to the last received Order of the 16th Sept. I erased 
with my pen the printed words “ Cartridges with Bails,” and in- 
serted as wellas I could, “ stxteen shorting Cartridges.” 

Notifications of this kind were delivered by my Clerk to all of 
my Company, and seasonably received by them. 

Iam conscious that I have done in this particular al! that could rea- 
sonably be expected from me, or from any other Officer ; and all 
I ever did or can do in similar circumstances. I issued my Or- 
ders in obedience to the two Brigade Orders, which have been so 
often mentioned, and I put them in train (as I thought) to he faith- 
fully obeyed. Perhaps -it is true, as the General says, I didnot 
make use of all my influence as Commanding Officer over my 
men, in order to induce them to obey the order I had thus issued. 
But, gentlemen, I know of no influence that is necessary or becom- 
ing for any Commanding Officer to use, in order to induce his men 
to obey his Orders: I have never been in the habit of using any 
influence, except what my positive Orders carry on the face of 
them. My Orders had always been punctually obeyed ; and I had 
ho reasonto suspect that they would not be obeyed in this instance, 
as they had always been before. But whatever might have been 
my belief or suspicions on this head, it was utterly out of my power 
to have done better, or in any degree different, from’ what I have 
done: for I left Boston on Wednesday the 18th Sept. the day I 
issued my Orders in the manner I have described. 

I tarried at my house and with my family in Chelsea, from 
Wednesday the 18th till Saturday the 2ist of Sept. employed 
about my own personal and commercial concerns. On Saturday 
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the 21st Sept. I left Chelsea, and set out on a journey to the east- 
ward on business, which absolutely required my attention, and of 
anature which could not admit of ‘any further delay. 

On this journey to the eastward I was employed from Saturday 
the 2Ist, till Friday afternoon, the 27th Sept. when I arrived, 
weary and in precarious health, at my house in Chelsea, where 1 
continued ull Saturday atiernoon, the 28th Sept. I then came to 
Boston, and arrived here on Saturday evening, at 7 o’clock ; at- 
tended with my Company at the Gun House at the bottom of the 
Common, for the purpose of instructing them in the duties, which 
they would probably be called on to periorm on the Monday foliow- 
ing. I spent about three hours with them, endeavouring to put 
them in a condition to make their best appearance on the day of 
parade. Every thing I said or did was in public before all those of 
the Company who were present,.and the numerous. spectators that 
thronged the Hall during the time I was with them. 

I left Boston that evening, and went to Chelsea, where I remain- 
ed till Monday morning, the much famed 30th Sept. and during 
the three hours I spent in Boston, I held no secret converse with 
any individual on earth ; I neither said, or did any thing, but in 
the presence of all my Company, and of other disinterested wit- 
nesses, who did not belong to it. 

Thus, Gentlemen, you perceive that for twelve days previous to 
the parade, viz. from the 18th to the 50th Sept. I was not more 
than three hours in Boston, and that during those three hours, all 
my conduct was open and aboveboard ; that l was on a journey a 
whole week during those twelve days absence from Boston, a part 
of which week L was at Portsmouth in New Hampshire, confined 
to my bed with sickness, and in no condition to use influence over 
my men to prevail on them to obey my orders ; much less could 
I be plotting the subversion of harmony and good discipline in Gen. 
Winslow’s Legionary Brigade. 

This, Gentlemen, is all I shall offer in vindication of myself 
against the charges for disobeying the General’s two Brigade Or- 
ders aforesaid : and I leave it’ with you to find me innocent or 
guilty, according as the General’s charges on these heads are sup- 
por ted or unsupported, or the statement I have thus far made shall 
appear to you to be true or false. With regard to my coming on 
to the parade in an unsoldierly like manner, and without any of my 
soldiers, as the General alleges I did, I will not waste time in en-. 
deavouring to refute a charge, which a thousand spectators know 
to be untrue ; and which the proseeutor himself has invalidated by 
the abundance of oral and written testimony which he has offered 
in the course of my trial. He himself has declared, that I appear- 
ed on parade with siz or eight of my men; which is as many as 
some other Captains did, who have not been arrested. The Court 
know, that I appeared with six men in complete uniform and dis- 
cipline ; and I could, if I pleased, call every field officer in the Brig- 
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‘de to testify to the soldierly deportment with which I marched te 
that parade. 

With regard to my conduct on the 30th Sept. having been at 
‘Chelsea from Saturday evening until Monday morning, I arrived 
at the Green Dragon, the place where I had ordered my: Company 
to assemble, not quite so early as-I had assigned for my @ompany 
to meet. When I arrived, I inquired with surprise, “ Where are 
the rest of my Company ?” The Licutenapt informed me that the 
roll had been called agreeable to the order, precisely at 9 o’clock ; 
that himself, four-Sergeants, and two musicia.s, were all that had 
appeared, and that. they were ready toobey my orders, I then or- 
dered the drummer to beat the long roll-up and down the place of 
my Company parade in front of the Green Dragon. After a 
while, finding no more of my Company make their appearance, T 
said I could not make men, and instantly marched in an orderly 
and soldierly manner at. the head of those, who had obeyed my 
orders, on to.the Common, the. place of the general parade. I 
arrived there in sufficient season before the lire was formed. I 
sent a billet to Capt. Brazer, acting as Major, Commandant.of the 
Sub Legion of Light Infantry, informing him of my unpleasant 
situation, and my readiness to obey his further orders in the best 
manner.I could. ‘He ordered me (throughmy Ensigr, Mr. Mun- 
roe, who had been detached from my Company to act as Adjutant 
for the day).to stay where I was till further orders ; and shortly 
after, on Capt. Messinger’s coming into the Common, at the head 
of the Winslow Blues, Capt. Brazer ordered me to march inte 
the line, and-form with the rank of. the third Company, which was 
below Capt. Messinger and Capt. ‘Davis. 

Believing my Commission, which bears date the 15th Aug. 1803, 
and which is the only Commission I ever qualified or 2eted under, 
to be of earlier date than that of Capt. Messinger or that of Capt. 
Davis, ‘and knowing that I had outranked the latter gentleman a 
year before, I did not conceive I had my proper place in the line, 
although I teok that which was asaigged me, with ali due submis- 
sion and respect. 

Thus, doubting the propriety .of the order, which I thus sub- 
missively obeyed, I requested of my commanding officer that he 
would indulge me with a view of Commissions of those gentlemen, 
under whom he had placed me ; at the same time I offered him 
mine, in order to its being compared with theirs ; and then I obeyed 
his orders as, punctiliously as he could wish, and marched into the 
line, when he ordered me, and where he ordered me. 

Was it criminal? was it unsoldierlylike to demand a view of 
Commissions ? if so, why was it granted? Why does every Officer 
carry his Commission in his pocket, except to be used as occasion 
shall require? The Law says, every Officer with a Commission 
ghali rank according to the date of his Commission ; and how is 
he or any body else to knew the date.of his Commission, unless he 
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has it ready to produce when called, and to combat the rivalship 
of those, who make claims to goabove him ? Why are the Officers 
required to take rank according to the date of their Commissions, 
unless there is to be some direct and instant mode of deciding by 
inspection and comparison of Commissions, which is the oldest ? 

The act of Congress, which provides for the uniformity of the 
Militia throughout.the United States, which was passed May 8, 
1792, expressly says, in the eighth section of that act, “ That all 
Commissioned Officers shall take rank according to the date of 
their Commissions ; and when two of the same grade bear an 
equal date, then their rank to be determined by lot.’? 

The Militia Law of this State, passed June 22, 1793, is in 
exact conformity to the provision of the act of Congress which 
I have just read. Its requirements are in these words, (Sect. 
30,) ** At any Regimental Muster, the several Companies shall 
form in Regiments according to the rank of the Officers command- 
ing them.” And in a previous section it says, * that the rank of 
all Officers ofa similar grade shall be settled according to the date 
of their respective Commissions.” 

Gentlemen, although my Commission bears. date on the 15th 
August, 1803, the Commissions of Captains Messinger and Davis 
bear date June 20/A, 1805, and although I had, in conformity with 
the opinion of Gen. Winslow, formerly outranked Capt. Davis, 
and although the Law was expressly in my favour, yet I peaceably 
and respectfully obeyed all orders coming from my superior Offi- 
cers ; | went into the place assigned, and at the time assigned, 
after the view of Commissions. I went peaceably and respectful- 
iy, because I knew that an Order of Council had been issued ; on 
which a General Order was formed, and sent down, authorizing 
Captains Messinger and Davis, with Commissions posterior to 
mine, to take a rank superior to me. 

This, Gentlemen, is an arrangement, which I have ever con- 
sidered as injurious to my rights and my rank as an Officer ; and 
ever since it has taken place, I shave never ceased to bear testimo- 
ny against it. I have taken every legal and respectful step in my 
power to be restored to a rank which I once held with honour, and 
which I trust I have never forfeited by any unmilitary conduct or 
neglect of duty. 

I have sent a memorial to the Governor and Council, stating my 
complaint, and I sincerely believe that matters are in a train to— 
replace me in my rank; and until I know the event of my appli- 
cation to Head Quarters, I consider it my duty to protest against 
any and all arrangements which degrade me from that rank which 
have been accustomed to hold in the line, and to which lam en- 
titled by the date of my Commission. 

With these principles, and with these motives, I did, on the 30th 
Sept. forward to my commanding Officer the protest which has 
been read to you, and which Gen. Winslow seems to consider as & 
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Protest against his Brigade Orders, ordering the parade and or- 
dering the sporting cartridges. But you, Gentlemen, are to de- 
cide whether or not the Genera] has not mistaken its true intent 
and meaning. It speaks for itself; it is merely a protest against 
what I conceived my degradation. It was not offered with any 
view to subvert the good order and discipline of the General’s 
Brigade. It was not offered until I had been ordered peremptorily 
and rudely to quit the Parade. It was not’signed nor forwarded 
until after I had left the Line. It was not read by the General 
until after he had withdrawn from the Parade, although he said im- 
mediately on receiving it, and before he knew its contents, that 
that Protest would be my destruction, Like Jotiah at the city of 
Nineveh, he has inediscreetly prophesied my destruction, and I re- 
ally believe like Jonah he wishes me destroyed. i 

I rely with confidence upon the impartiality and the firmness of 
this Hon. Court, to save me from the powerful effects of his supe- 
rior rank and influence against me. ' # | 

[ deny that there is any statement in that ‘protest false or unofh- 
cer like for me to state. I have called on the General to point out 
the statements in that paper, which he alleges are false and unoffi- 
cer like for me to state: He has not thought proper by his an- 
swers to my questions to give me an opportunity’ to evince my 
innocence ; and f rely upon you, Gentlemen, to consider me in- 
nocent, until I am proved to be guilty. 

The oath I take, when I accept my Commission, obliges 
me to execute the duties of my Commission, according to the 
Constitution and Laws. Indeed my Conimission, on the very face 
of it, requires the same thing. I should have considered myself 
as culpably neglectful of my duty and my oath, had I done differ- 
ent from that which I have done. I declare I have acted from a 
conscientious endeavour to'discharge my duty. 

Perhaps all of you, Gentlemen, would in similar circumstances 
have acted different ; perhaps you would have conducted better ; 
but I trust you will not impute to me any criminality of intention, 
in an embarrassing situation, where every man, and even the best 
of men, is liable to ert. 

I believe it is unnecessary for me to say much on the last grand 
charge, containing the General’s suspicions, that I was abetting and 
procuring my Company to mutiny against his two Brigade Orders. 

I believe you are all men of candour, and that you cannot at- 
tach the smallest degree of credit to a charge so utterly destitute 
of proof. I declare, upon the honour of a soldier and a gentleman, 
that I was not, directly or indirectly, privy to the private determi- 
nation of my Company, and cannot make myself accountable for 
any measures which they had taken during my absence from 
Boston, and absence from the State. 

I believe the Court to consist of gentlemen of too much candour 
and liberality of sentiment to be biassed by any vague rumours, that 
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ome men for their own private views and intcrest have been will- 
ing to circulate to my disadvantage. I presume you will judge 
merely according to the law and the evidence, and pass such sen- 
#ence as your own honourable feelings shail dictate to be just. 

I have thus, Mr. President and Gentlemen, committed to writ- 
ing in a hasty manner, but as fully as the time allowed since yes- 
terday’s adjournment would permit, such g vindication of my con- 
duct, as I trust will secure me an acquittal, and an acquittal with 
Aonour, from all the charges exhibited against me. 

1 believe every thing I have said is supported by the evidence 
which your records contain, and most of which has been drawn 
out on cross examination, even from the prosecutor, and the other 
witnesses who have been adduced in behalf of the government. 

I do not rest my defence merely on the positive proof I myself 
have adduced in my own favour; I rely chiefly and with the great- 
est confidence .on the insufficiency of the evidence against me to 
support any article or particle of the General’s complaint. 

I could, if permitted, bring testimony to prove that Gen. Win- 
slow and his associates have long meditated my destruction and 
removal from command ; and that he said that protest should be 
my destruction, even before he had read it, or could possibly know 
what it contained. I could prove that this prosecution is set on 
foot with motives and designs very different from that of a wish 
to promote the harmony and good discipline of the Brigade. But 
as the Court think it improper for me to go into Gen. Winslow’s 
motives and intentions, I have contented myself not to attempt di- 
rect proofs of a point which the Court deem immaterial ; and [ 
leave it te be inierred from the whole manner and course of the 
testimony, which has been adduced against me. The sanctuary of 
friendship and the rites of hospitality have been violated ; my bo- 
som friends have been converted into spies and informers. They 
have been reluctantly compelled to appear before this Court, and 
relate conversations which took place between them and myself in 
my own house, in the bosom of my own family, at my own table, 
during the most convivial and jocular,hours I have ever passed in 
my life, and when their own hilarity and cheerfulness laid open the 
most hidden recesses of my heart to their free inspection. 

Many of the members of my own Company have been called 
on to furnish evidence to convict their Cafitain of participating in 
sheir own transgressions. And because Mr. Rea, one of my Com- 
pany, would not (for he could not) tell any thing that could involve 
me with himself, one of Gen. Winslow’s private confidential friends 
and correspondents, has been adduced to invalidate the testimony 
of Mr. Rea. With regard to Mr. Jenks (the associate and secret 
adviser of Gen. Winslow) I leave the Court to judge of his testi- 
mony as they please, and to make the inferences that must be 
@bvious to every honourable and impartial mind. 


4 

















87 


Gentlemen, my cause is now with yoy; and I leave it with that 
confidence which my own conscious innocence inspires. 

If any individual of you had any prepossessions _ gainst me, f 
know you have by this time laid them aside, and I do not doubt 
but the severe scrutiny, which my conduct has sustained, will ef- 
fectually do away the vague rumours that had by my enemies been 
put in circulation against me, and prove to me an ample consolation 
for the long and painful anxiety with whichJ have waited the de- 


cision of this honourable Court. 
JOSEPH LORING, svn. 


Capt. of Light Infantry, per General Order. 


Boston, Dec. 5, 1805. 
fn 


After the foregoing defence was read, the Court 
was cleared, and adjourned to the morrow 10 o’clock, 
in order to give judgment in the trials of Lieutenants. 
Bacon and Valentine. The Judge Advocate on the 
trial of Capt. Lering was desired to gttend on the day 
after. 


—_— 


Representatives? Chamber, Dec. 7; 1805. 


The Court met agreeably to adjournment, and on 
being called all answered in their places. Capt. Ler- 
ing appeared in his proper person, and answered. 
‘The Court was opened by the Marshal. 

The Judge Advocate summed up the evidence both 
for and against Capt. Loring, and read, his defence to 
the Court. The Court was then cleared ef specta- 
tors, and the following question was put by the Judge 
Advocate to each of the members, beginning with the 
lowest in grade. ' 

From the evidence which has been adduced, both 
for and against Capt. Joseph Loring, jun. and from 
what he has offered in his defence, are you of opinion 
that he is guilty or not guilty of the first artiele or spe- 
cification of charge in the complaint of Brigadier John 
Winshow, exhibited against him ? 'The Court decided 
that of the first specification of charge the said Joseph 
was not guilty. Upon the question being put in the 
same form upon the second article or specification of 
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charge in said complaint, the Court decided, that of 
the second specification of charge in said complaint, 
the said Joséph was not guilty. Upon the question 
being put in the same form upon the third specifica- 
tion of charge in said complaint, the Court decided, 
that of the third specification of charge the said Joseph 
was not guilty. Upon the question being put in the 
saine form on the fourth specification of charge in said 
complaint, the Court decided, that of the fourth speci- 
fication of charge the said Joseph was not guilty. Up- 
on the question being put in the same form, whether 
said Joseph were guilty or not guilty of any part of the 
last, or either of the preceding specifications of charge 
in said complaint, the Court decided, that the said Jo- 
seph was in no part guilty thereof. It was therefore 
declared to be the opinion of the Court, that Captain 
Joseph Loring, jun. be acquitted of all and singular the 
charges or specifications of charges exhibited against 
him. JOHN BARKER, President. 
HENRY M. LISLE, Judge Advocate. 


The Court adjourned till the tenth at 10 o’clock. 


Tuesday, Dec. 10, 1805. 

The Court met agreeably to adjournment, examin- 
ed the records and copies of the Judge Advocate, cer- 
tified the same as below, and then adjourned without 
day. , 

COMMONWEALTH OF MASSACHUSETTS. 

We do hereby certify that the above and foregoing 
are true copies of the proceedings of the Court, of the 
evidence offered to it, and of its opinions and judg- 


ments. 
Joun Barker, President, Joun Roninson, 


BaRNABAS CLARE, Joun Pratt, 

Boston, OuiverR JoHONNoOT, Davip SHEPHARD, 
Dec. 10,< Wm. Bannes, Evisha French, jun. 
1805. Henry Purxitr, Lewis FisHer, 

ApamM Kunstey, Wa. Turner. 





 Micuarrt Harris, jun. 
exny M, Liszr, Judge Advocate. 
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On the 24th Dec. the following orders were issued. 
DIVISION ORDERS. 
Boston, Dec. 24, 1805. 
The Division Court Martial, whereof Lieut. Col. 
John Barker is President, is hereby ordered to convene 
at the County Court Heuse in Boston, on Wednesday 
the 5th of February next, punctually at 11 o’clock, 
A. M. Per order of Maj. General Ist Division. 
; Joun T. Sarcent, 4. D.C. 


Boston, Feb. 5, 1806. 
The Court met agreeably to orders, and on being 
called, Capt. Adam Kinsley was found to be absent, 
and on ascertaining he was very sick, the Court ad- 
journed to Tuesday the 25th inst. 


On the 17th of Feb. 1806, the following orders were 
issued. 
DIVISION ORDERS. 
Boston, Feb. 17, 1806. 


The Division Court Martial, whereof Lieut. Col. J. 
Barker is President, ordered to convene, and having 
met at the County Court House in Boston, on Wed- 
nesday the fifth inst. and then adjourned to Tuesday 
the 25th, in consequence of the absence of one of its 
members by sickness ; the said member still remain- 
ing under severe indisposition, the meeting of the 
Court is hereby suspended until further orders. ‘The 
Brigadier will cause this notice to be given to the sev- 
eral members of the Court with the utmost dispatch. 

SIMON Exuio1, Maj. Gen. 1st Div. 


On the 20th of March, the following orders were 


issued. 
DIVISION ORDERS. 
Boston, March 20, 1806. 


The Division Court Martial, of which Lieut. CoL 
John Barker of the second Regiment of first Brigade 
is President, is hereby directed to convene at the 
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County Court House in Boston, on Wednesday the 
2d day of April next, precisely at 11 o’clock, A. M. 
Sumon Exuiot, Maj. Gen. 1st Div. 


—» + = 


Wednesday, April 2, 1806. 
The Court met agreeably to orders, and on being 
called all answered in their places. The following 
communication was received from the Maj. General. 


Z'o the President and Members of the Division Court Martial, aft- 
pjroointed for the trial of Capt. Josefth Loring, jun. on certain 
charges exhitited against him by Brig. Gen. Winslow, of the Le- 
gionary Brigade, First Division, 

GENTLEMEN,—TI have attentively perused, and carefully exam- 
ined the record of your proceedings on the trial of Capt. Loring, 
together with the papers, which accompany the same. After such 
examination and mature consideration, I feel it incumbent on me 
to declare to you, that from the evidence adduced on the trial, I 
should have expected a decision, different from the one you have 
seen fit to make. 

The complaint against Capt. Loring charges him with an of- 
fence of a most dangerous tendency ; an offence, subversive in its 
effects, of all subordination and discipline. But, Gentlemen, I do 
not by any means intend to be understood as saying, that because 
the complaint alleges ofiences of an aggravated kind, that it ought 
to operate as an inducement for conviction : on the contrary, our 
disbelief of the guilt or criminality of an officer ought, in some de- 
gree, to be proportionate to the enormity of the offence charged 
against him. But we ought not, in any case, to permit our disbe- 
lief to be so strong, as to resist that conviction which is produced 
by legal and uncontroverted testimony. 

The utility of the militia to the defence, security and dignity of 
our country, essentially depends on its discipline. In this opinion 
I fee) persuaded the Court will concur with me. With this im- 
pre: ssion, and impelled by an imperious sense of duty, I have deem- 
ed ‘it necessary to convene you again to submit to your considera- 
tion some of the most forcible and prominent reasons, arising from 
the testimony offered you, which irresistibly compel me to form 
an opinion contrary to the one you have expressed in your deci- 
sions. I am further impelled to do this, that you may have an 
opportunity of reviewing your proceedings, I shall therefore pro- 
ceed to lay before you some of the most operative reasons and ob- 
jections, which influence my mind on this occasion, This will be 
done with all the respect due to your opinions, and with the hope 
vou will allow my observations and objections their proper weight, 
and no more. 
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The complaint against Capt. Lering is, that he disobeyed Brig- 
ade Orders of the 9th and 16th Sept 1805 ; and for unsoldierly 
and unofficerlike conduct on the parade, the 30th of the same 
month ; and that he there presented a protest, containing false 
statements against the orders of his superior officers; and that he 
did connive at, if not abet and procure the men under his command 
to mutiny, and to neglect and refuse to appear on said parade. 

I view the whole of the conduct imputed to Capt. Loring, and 
charged against him in the complaint, as “connected with the mu: 
tiny of his men, so much so, that with the strictest propriety it may 
be considered as a charge against him, of conniving at, if not abete 
ting and firocuring his men to mutiny. 

After examining the record, and finding that the Brigade Orders 
of the 9th and 16th Sept. 1805, were proved to have been regu- 
larly issued to and received by Capt. Loring, I proceeded to exam- 
ine if the mutiny of his men were proved. [or unless the mutiny 
were proved, it would be useless to inquire if Capt. Loring had 
any concern in it, The result of that examination has been such, 
that no hesitation is felt in declaring to you, that I conceive the 
mutiny of the men to be fully and cicarly proved. As mutiny is a 
crime generally planned in secret, it is often difficult to prove, and 
it is seldom such clear and satisfactory evidence of ils existence is 
brought to light, as appears en the face of the proceedings of the 
Court. ; 

Among the most obvious evidence of the mutiny, I would refer 
you to the testimony of Samuel S. Green, Christopher Lincoln and 
Ezra Hawkes, three of the privates of Capt. Loring’s Company. 
They prove a meeting of the Company at the Green Dragon, and 
that an agreement was there made not to come out on the 30th 
Sept. as ordered. Other strong evidence of the mutiny avises from 
the various confessions, declarations, and conversations of a nmum- 
ber of the Company made to and with others (uot members of it) 
Tespecting the aereement and determination not to appear on the 
parade on the 30th September. These declarations, conversations, 
and confessions derive additional force from the circumstance 
of their having been made sometime frevious to the 30th Sept. 
They are sworn to and described by Col. Badger, Messrs. Jenks, 
Chandler, Howe and. ethers, as will appear on a recurrence to the 
record of those gentlemen’s testimony. It also appears in evi- 
dence, that both of Capt. Loring’s Subalterns, frevious to the 30th 
Sept. heard of the determination of the Company not to come out 
on that day. And one of the Subalterns (Ensign Munroe) expressly 
swears, that he told Capt. Loring that he had received such infor- 
mation, and that he informed Capt. Loring of this on Saturday 
evening previous to the parade. There is further evidence of the 
mutiny in the testimony of Mr. William Jennings, who swears 
that he was atthe South End Gun House on Saturday evening, the 
28th Sept. while Capt. Loring was exercising his men ; ‘hat de 
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there heard the men talking, and that they said, they did not intend to 
come out on the 30th, because they understood the officers and men 
were going to be degraded ; that Capt. Loring Aeard them taiking, 
and ordered them to fall in, and told them it was not their business 
to settle rank ; that he expected to see every man in uniform on 
the morning of the 30th ; but added, “ If there were not five 
men, he would march on to the field at the time set.” 

Having been fully satisfied, from the testimony before alluded 
and referred to, that the mutiny was fully proved, it became my 
duty to examine if there were any evidence of Capt. Loring’s 
participating in it. 

To torm a fair and correct opinion how far, and wherein Capt. 
Loring may be judged to have connived at, if not abetted and jrro- 
cured his men to mutiny, the whole of dis conduct, and the differ- 
ent declarations and confessions, made by him, as they appear in 
evidence, ought to be taken into view. But before doing this, I 
think it proper to give my idea of the word cownivance. As 1b un- 
derstand it, it means voluntary blindness, firetended ignorance, for- 
bearance, Fc. 

It now becomes necessary to lay before you some of the most 
prominent facts and circumstances, which appear in evidence, 
evincing the intentions, which Capt. Loring entertained, and the 
declarations of those intentions, he made prior to the 30th Sept, 
Jast, respecting the measures, he meant to adopt on that day. 
These declayations ought to have great weight, they being indica- 
tive of the determinations he had formed. 

It appears by the testimony of Capt. Butterfield, that Capt. Lor- 
ing, on the 14th Sept. last, had an opinion, that the conduct he meant 
to pursue, on the 30th of the same month, would expose him to a 
trial by a Court Martial. Capt. Butterfield swears, that Capt. Lor- 
ing said to him, “ That if he could not be allowed the rank, which 
he took the last season, he would march his men off the field.” 

Capt. Loring was then in possession of the General Order of 
the 20th June, 1805, which decided the relative rank of the Cap- 
tains in the Sub Legion of Light Infantry. Does not this ‘threat, 
together with his subsequent conduct; the protest he brought with 
him to the parade ; and the conduct of his privates, which so wel] 
coincided with thedeclarations he made to Capt. Butterfield, plainly 
shew there was an intention, both on his part and on the part of his 
privates, to manifest his and their disapprobation and contempt of 
the orders which had been issued ? 

I cannot see what inducement, comporting with innocence and 
duty, Capt. Loring could possibly have, in providing himself (be- 
Jore he came on the field ) with the paper he calls a protest. The 
subject and tenour of that paper perfectly coincide with the con- 
duct of his men, and the determinations he had declared to Capt. 
Butterfield. The protest could not be calculated for any good pur- 
poses. itcould effect nothing less than embarrassment and insult 
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to his superior officers. He did not deliver it until he was ordered 
from the parade, and had quitted the line. It could not therefore be 
intended to operate against his being assigned any farticular grade 
in the line. The protest was not offered, as appears by Capt. 
Brazer’s testimony, until after his place had been assigned to him, 
and he ordered into it, and had taken it, during all which time he 
kept it in his own pocket. It was totally unnecessary, in point of 
jirecaution, for by his own confession he kad before that time me- 
morialized the Commander in Chief on the subject of the General 
Order of the 20th June, 1805. 

It was unquestionably the duty of Capt. Loring, and every other 
officer, peaceably to acquiesce in that order. There had been dif- 
ferences in opinion respecting the relative ranks of three Captains 
in the Sub Legion of Light Infantry. It was necessary that the 
rank of those officers should be determined, before the Sub Legion 
could be properly organized. Captains Messin,er, Davis and 
Loring had commanded companies under Captain’ 8 Commissions, 
which companies did not belong to the Sub Legion of Light In- 
fantry. Neither of them had ever resigned those commissions. 
All three of them were placed in the Sub Legion of Light Infan- 
try. The question was, How ought they to rank ? It was decided 
and ordered, that all of them should receive new commissions, as 
Captains of Light Infantry, and that all of them should take rank 
from the respected dates of their former commissions, which last 
commissions, as I before observed, neither of them had resigned. 
By this arrangement, they held the same relative rank with each 
other in the Sub Legion of Light Infantry, as they did when ougé 
of that Sub Legion. Neither of them, by that arrangement, 
could gain or lose any rank by being placed in or transferred to the 
Light Infantry. He, who was the oldest Captain, was to continue 
the oldest ; and he, wha was the youngest, was to continue the 
youngest. I have been induced to be thus explicit on this head, 
as the General Order of the 20th June, either from not having 
been properly understood, or from design, has been much mis- 
represented. 

I would now, Gentlemen, request your attention to the other 
parts of Capt. Loring’s conduct on the parade en the 30th of Sept. 
‘fhe way and manner in which he came on to the field on that day, 
is shewn by the testimony of Gen. Winslow and Capt. Brazer ; 
both of whom swear that he appeared with one Subaltern, four Ser- 
geants, one drum and one fife. It appears, however, that his other 
Subaltern was on duty that day, acting as Adjutant to the Sub Le- 
gion of Light Infantry. It must of itself be considered a very sin- 
gular and suspicious circumstance, that on a particular day not an 
individual frrtvate of a large Company should appear on parade. 
This is rendered more striking by the testimony of Isaac Rhoades 
(the orderly Sergeant of the Company) who swears that the Cem- 
pany paraded on the 16th September Jast by order of Capt. Loring, 
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at which time, he says, 46 rank and file turned out. He alsa 
swears that.the Company paraded again on the 17th October last, 
by order of the Captain, but the precise number of men, which ap- 
peared on that day, he did not recollect. It therefore conclusively 
follows, that Capt. Loring’s Company did not mutiny against him. 
‘The Court will judge from the evidence, whether the men did not 
mutiny for him, and at his instigation, or with his connivance. 

I would here, Gentlemen, turn your attention to some further 
testimony, which forces upon my mind the belief of Capt. Loring’s 
conniving at the mutiny. It is the testimony of Gen. Winslow, 
Capt. Brazer, Capt. Scott, and Ensign Munroe. The two Jatter 
gentlemen both testify to Capt. Loring’s being informed of the in- 
tentions of his men not.to parade on the 30th Sept. last, and that 
this information was given him two days previous to the parade. 
It appears from the evidence both of Gen. Winslow and Captain 
Brazer, that Cept. Loring did not make any communication to 
either of them on the subject. And that neither of them knew 
the situation of Capt. Loring’s Company on the morning of the 
30th, until he appeared beforé the Brigade, on the day of the re- 
view, in the manner he did. It appears from this part of the re- 
cord of the evidence, that Capt, Loring knew of the intentions of 
his men prior.to the 30th. His duty undoubtedly was, to commu- 
nicate the information, either to Capt. Brazer, under whose imme- 
diate command he was, or to Gen, Winslow. IfCapt. Loring had 
any doubt that his men would nor conduct, on the 30th, in the man- 
ner he was informed, before that day, they intended to, he could 
not have had any doubt remaining on the morning of the day of pa- 
rade. _ Not an individual private was present at the Company pa- 
rade, His not communicating the situation of his, Company to 
either Gen. Winslow or Capt. Brazer fully satisfies my mind that 
he was accessary to and did connive at the mutiny. 

It further appears in evidence, that Capt. Loring, notwithstand- 
ing he issued orders to his Company after the 30th Sept. yet he 
never did reprimand his men in orders for their conduct on that 
day. As to his telling the men that “their conduct had placed 
him in an unpleasant situation, but that he had done his duty, and 
if they had not done theirs they must take the consequences, &c. 5 
that he should order the Clerk to collect the fines ;”’ all of it is cer- 
tainly very far from amounting to a reprimand, expressing that Yre- 
sentment and indignation at their mutinous conduct, which an offi- 
cer would express and shew unless he participated in it. Itappears 
from the testimony of Samuel S. Green, that fining the men does 
net operate as punishment upon them. He swears that the fines 
ave appropriated to defray the expenses. of the Company. If there 
should be no fines, the expenses must-be defrayed by assessments. 
If the fines are sufficient to meet the expenses, no assessment is 
necessary. So that it is quite the same to the men, ina pecuniary 
view, whether they pay for expenses in the way of fines, or assese- 


ments. 
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There is, Gentlemen, on the record a great deal of testimony 
connecting a long chain of circumstantial evidence-in support of 
the complaint, which could be readily pointed out ; but as my sole 
object in bringing the Court together again, is, that you may re- 
view the evidence for yourselves, I deem it quite unnecessary for 
me to be more minnte, than I have been. I have generally alluded 
to some of the most leading and commanding part of the evidence, 
and given you to understand the impressien it makes on me. But 
I hope and trust, you will not permit any of my remarks to have 
any effect on your minds, further than those remarks are supported 
by the evidence contained in the record of your proceedings. 

I cannot, Gentlemen, rest satisfied that I have discharged the 
duty incumbent on me on this occasion, if I should conclude this 
communication without any observation on Ent. Loring’s mode 
of defence during his trial. It seems to have been his design, 
through the whole of his trial, to impress the Court with an idea 
or sentiment, that he had not been fairly treated, and that the ques- 
tion of rank between him and others was sti#l in discussion and in 
a train for settlement. The rank of the officers in the Sub Legion 
of Light Infantry was settled and fixed by a principle which was 
practised upon in our army during the revolutionary war, and ex- 
tends throughout the whole militia of this Commonwealth. The 
principle is this, “* That an officer transferred from one corps to 
another in the same rank should retain the seniority of rank, which 
he held prior to the transfer.” But the subject of relative rank has 
nothing to do with the trial, and ought not to have any bearing in 
the investigation of Capt. Loring’s conduct, as it respects the com- 
plaint made against him. Courte martial do not sit, nor are they 
ordered to determine rank. They are ordered and sit for the trial 
of military offenders. The rank of the officers of the Sub Legion . 
of Light Infantry was determined on the twentieth of June, 1805, | 
by the highest authority, and that determination is binding upon 
all. The General Order of that date establishes the point, and it 
has the same force and efficacy wherever and to whomsoever it ap- 
plies, as any law of the country. » errr 

In any event, whether you see cau$e to adliere to your former 
opinion, of to revise and alter it, you are not obliged, nor will it be 
proper for you to give any reasons. And you will be careful not 
to divulge your own individual opinions, nor those of others (be- 
longing to the Court) unless you are called upon by that authority 
whose right it is, under the law, to investigate anc know them. 

Your humble Servant, 
Simon Exttiot, Maj. Gen, First Div. 

Boston, Jan. 6th, 1806. 


-—_>-_- 


The foregoing communication from the Maj. Gen. was read and 
considered by the Court. The Judge.Advocate then inquired of 
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each and all the members, whether they were possessed of any 
reason to induce them to alter the judgment of the Court hereto- 
fore set forth on record. 

The Court then decided, that they. had not any reason to alter 
their former opinion and judgment. The Court then adjourned 
sine ute. 


COMMONWEALTH OF MASSACHUSETTS. 


We hereby certify the foregoing to be a true record of the pro- 
ceedings of the Court. 
Joun Barker, President. 
Henry M. Liste, Judge Advocate. 


On the 10th April, 1806, the following Division Orders were 
issued :-— 


DIVISION ORDERS. 
Boston, April 10th, 1806. 


The Division Court Martial, which was ordered to convene at 
Boston, on Tuesday, the twenty-ninth day of Gct. last, did then 
and there meet, and after going through the trials of Lieutenants 
Valentine and Bacon, proceeded to the trial of Capt. Joseph Lor- 
ing, jun. of the Sub Legion of Light Infantry in the Legionary 
Brigade, upon certain charges exhibited against him by Brig. Gen. 
Winslow, viz. “ For disobeying a Brigade Order of the ninth ot 
Sept. ordering a parade on Boston Common for review and in- 
spection, 0n the 30th of the same month ; also for disobeying a 
Brigade Order of the 16th Sept. directing the Sub Legion of Light 
Infantry to appear on the said thirtieth, with sixteen sporting car- 
tridges ; ; bothof which orders the said Capt. Loring disobeyed, 
and in an unsoldierly manner came on said parade without any of 
his soldiers, and there entered a protest against said orders, by de- 
livering to Capt. John Brazer, the senior officer of the Sub Legion 
of Light Infantry, a paper containing statements as facts which 
were untrue and unofficerlike for him to state, and containing ob- 
jections to said orders, totally contrary to their true intent and 
meaning : and that Gen. Winslow had reason to believe that the 
said Capt. Joseph Loring, jun. did connive at, if not abet and pro- 
cure the men under his command to mutiny against said orders, 
and to neglect and refuse to appear on said par rade, to discharge 
their duty as soldiers on said day, agreeably to the spirit and intent 
of said orders, and did not make use of all his influence as their 
commanding officer, that they might appear. Ali which conduct 
tends to the subversion of good order and military discipline in 
said Brigade, and is a bad example to all others to offend in 
like manner.” 

. Loring appeared in Court and plead not guilty to the sev- 
eral Charges above recited ; and after examiging divere witnesses 
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and documents offered in evidence both for and against him, the 
following question was put by the Judge Advocate to each mem-': 


ber, beginning with the lowest in grade : 

‘‘ From the evidence which hath been adduced, .both for and 
against Capt. Joseph Loring, jun. and from what he has offered, - 
in his camnthy are you of opinion that he is guilty or not guilty of. 
the first article or specification of charge, contained in the com- 


plaint ? 


“ The Court decided that of the first specification of charge," the. , 


said Joseph was not guilty. 


«© The same question, applied to each specification of charge, was’ - ye 


put in the same manner to the Court, and the Court decided that 
of the three other specifications of charge, the said Joseph was not 
guilty. 

«“ Whereupon it was declared to be the opinion of the Court; . 
that Capt. Joseph Loring, jun. be acquitted of all and singular the 
charges or specification of charges exhibited against him.” | 


On the 24th Dec. last, the Major General, having satisfied him- 
self of the correctness of the decision of the Court, as it respected 
the trials of Lieuts. Valentine and Bacon, gave his approbation to 
the same, and ordered it to be carried into effect ; but not being 
satisfied with the decision on the trial of Capt. Loring, he was un- 
der the necessity of ordering the Court to meet again, that it might 
review its proceedings. 

The Court for that purpose was ordered to convene on the 5th 
of Feb. but owing to the sickness of Capt. Kinsley, (one-of its 
members) it could not act upon the communication the Major 
General had prepared. The Court adjourned itself-to the 25th of 
Feb. in expectation that Capt. Kinsley’s health ‘would permit his 
attendance at that time ; but on the 17th of Feb. in consequence of 
information from Dr. Samuel Danforth, who had visited the sick 
member at Canton, and had given his opinion that he would not 
be able to attend the Court at the expiration of its adjournment, 
the Major General suspended its meeting until further orders. 


%- 


On the 20th of March, information being received that Capt.:® 
Kinsley would probably be enabled to attend by the Sist, orders 
were issued for the Court to meet at Boston, on Wednesday the 
2d of April, when and where it did convene, and the opinion of the 
Major General was communicated. - The Court then reviewed its 
proceedings, and saw fit to adhere to its decision. . 

The Major General has attentively perused and carefully exam- 
ined the record of the proceedings of the Court, together with the 
papers, which accompany the same, all which have been tr ansmit~ 
ted to him for his approbation or disapprobation. — ‘% 

And, although it is a painful duty, yet after mature considel 
tion, he feels it incumbent on him to declare, that from the ei 
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dence, which appears on the record, he should have expected a 
different decision ; and he cannot, consistently with his oath of of- 
fice, give his approbation to the judgment and decision of the 
Court. 

The, Major General therefore disapproves of the same. 

The Court, whereof Lieut. Col. John Barker is President, is dis- 
solved. 

Capt. Joseph Loring, jun. is discharged from his arrest. 


By order of the Maj. Gen. of the 1st Division. 


i . Joun T. Sancent, 4. D.C 








NOTE. 


iT is necessary to remind the reader, that Capt. Loring addres- 


» sed a letter, in Jan. 1806, to his Excellency Gov. Strong, stating 


that he was still uader arrest, but.could not hear the result of his 
trial, and requesting his Excellency’s interference; to which he 
reccived an answer from his Excellency, by the Adjutant General, 
“that he had no doubt but that General Elliot would do right.”— 
Capt. Loring, and the members of his company, then addressed 
the Legislature, in Feb. 1806, in the form of memorials, which 
were referred to a committee, who reported, that the signers have 
leave to withdraw their memorials. For the further proceedings, 
we exiract from Capt. Loring’s ‘“‘ Facts and Documents,” pp. 5, 6, 
7, & 8, and publish his Memorial and Resignation. 

* Own the 20th of June, 1805, Gov. Strong ordered me to receive 

a new commission as Captain of Light Infantry. I was contented 
with the commission I then held, conformably to my enlistment, and 
refused to give up the rank it entitled me to, and did not qualify 
myself to the new commission with an interpolated clause. 
_ © On the 28th of July following, |, remonstrated to Goy. Strong 
against this order, and forwarded a copy of the Protest delivered 
Gen. Winslow the 22d of July, 1805, at the first meeting of officers 
after the General Order. 

«“ About the 12th of March, 1806, I published a collection of 
facts, supported by documents, relative to the unpleasant situation 
in which [ and my company then found ourselves. 

“In June, 1806, I sent my resignation to Gov. Strong, with my 
reasons, (it being customary so to do) and stating that my situation 
was too much embarrassed for me to continue any longer a Captain 
in the Legionary Brigade. Although I requested to be discharged, 
‘Gov. Strong - paid no attention to me, except that now and then, 
when spoken to on the subject, he would call me a certain Capit. 
beach it whem he did not know, 
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“ Capt. Davis, my competitor, was appointed Judge Advocate for 


the Division, in May, 1806. This gave him the rank of Major; 9 
but he still continued to do duty in the line, and to act 28 Capt. of 


his company, till he procured another arrest and condemnation. 

“ Believing that Capt. Davis’? supposed superiority could not, _ 
bear the test .of investigation ; and also, presuming tliat his office of , 
Judge Advocate, (a. Staff Officer) ought to disqualify him for dis- 
charging any duty in the line—On the 26th July, 1806, | returned * 
to him the orders, which as Senior Officer pro tem. he had sent to: 


me. This led to the correspondence between him and me, which >» 


terminated in an arrest and condemnatign.” | 


—-————_ 


To the Honourable Senate and House of Refiresentatives of the Com- 
monwealth of Massachusetts, in General Court assembled, 


THE MEMORIAL OF JOSEPH LORING, sun. ‘ 


RESPECTFULLY REPRESENTS, 


Tuar he holds a commission, as captain of the Washington Light 
Infantry, so called, an uniform,company raised by voluntary enrojlment, 
in the town of Boston, in obedience to division orders, June 7, 1803, sign- 
ed by his Excellency Cates Strowne, as Governor. 

That after surmounting many difficulties in uniforming, organizing and 
disciplining said company, he paraded with them at a general review, on 
Boston common, on the 30th Oct. 1804; and took his rang agreeably to 
the date of his commission, and agreeably to directions from Brig. Gen. 
Winslow, which rank and date of commission carried him above capt. 
Charles Davis, commanding the company called the Boston Light Infantry, 
and whose commission bore date in June, 1804, nearly a year postcrior 
to that of your memorialist. 

The said capt. Charles Davis, was commissioned as a captain of a stand. 

ing militia company of Ward No. 12, in Boston, on the 12th of April, 
1803. , 
’ That he relinquished his command, and ceased to act under his said 
commission, and was chosen captain of the Boston Light Infantry, in June, 
1804 ; and received from his excellency the Governor, a commission bear- 
ing date in June, 1804 ; conformable. to his election, and by virtue of the 
date of his last mentioned commission, took rank below your memoralist, 
on all occasions, and particularly on the public parade at the general mus- 
ter on the 30th Oct. 1804. , 

But, may it please your honors, the Governor and Council, in June, 
1805, saw fit to order, that the said capt. Charles Davis should receive a 
new commission, bearing date June 20, 1805, containing a clause in the 
hody of said commission, that he the said Davis, should take rank from 
the 12th of. April, 1805, the date of his first commission in the militia 
which he had long since resigned. 

' By which order and commission the said Davis was, in the opinion of 
our memorialist, authorised to supersede the subscriber, who had for 
about a year been considered as superior in rank to the said cap:. Davis. 

This order of the Governor, authorising an-officer to take rank from a, 
ip different from that of the date of his commission, your memorialist 

as ever considered as contrary to the law of this commonwealth, passed 
June 22, 1793, which expressly says, ™ that all officers shall take Pank 
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according to the date of their commissions, except in case of two officere 
of similar grade, having commissions of the same date; then, and in 
that case only, their relative rank shall be determined by lot or by prior 
pretensions.” Relying upon this Jaw of the commonwealth, your memo- 
rialist has never pare | on all proper occasions, to bear testimony against 
an arrangement which he considers as calculated to supersede and de- 
grade him, and to compel him to resign. But knowing it to be in pursu- 
ance of an order of the commander in chief, your memorialist has been 
determined to conform himself peacefully and respectfully to this arrange- 
ment, until by proper representations he can obtain the revocation of an 
order, thus unjistly operating to his disadvantage.—And not only to his 
personal disadvantage and mortification, but to the degradation of his 
whole company, who having voluntarily enrolled, uniformed, and equipped 
ihetnselves, consider this as a grievance to themselves as well asj to 
their captain—And it is now found very difficult to induce them to turn 
out with that alacrity, spirit and pride, for which they were distinguished 
before the date of this order of the Governor, in June last, which has thus 
authorised the Boston Light Infantry, commanded by capt. Davis, to out- 
rank and supersede the Washington Light Infantry commanded by your 
ynemorialist. 

And your memorialist begs leave farther to represent to the honourable 
Legislature, that on the 30th Sept. last past, being a day of general mus- 
ter of the Boston troops, under Brig: Gen. John Winslow, on Boston 
common ; after your memorialist had been dismissed from the field, he 
subscribed and forwarded a protest against being placed in the line below 
the said capt. Davis, whom he had formerly commanded, and one capt. 
Daniel Messinger (since that time promoted to the rank of Major, by the 
appointment of the governor) both of whose commissions bore date pos- 
terior to that of your memorialist, with similar unprecedented clauses, 
giving to each of them arank superior to your memorialist, in the body of 
a commission of nearly two years more recent date than that of your me- 
morialist. ’ 

To the alledged offence of presenting this protest, although drawn up 
in modest and respectful terms, your memorialist was, by Brig. Gen. 
John Winslow, onthe 7th Oct. put under arrest ; and a Court Martial was, 
hy Maj. Gen. Simon Elliot, ordered for his trial ; which court convened 
on the 29th Oct. 1805. 

But through a neglect of the Brigsdier General, or his Brigade Major, 
your memorialist did not receive the notice of the appointment of the time 
and place of trial within the time prescribed by law, which caused a delay 
till 19th of Nov. before the court entered on his trial. That after entering 
on his trial, the court sontinued till the 9th of Dec. examining witnesses 
against him and deliberating on the matters submitted by his prosecutor 
for their consideration. And your memorialist has reason to believe, that 
the court then, after a full examination of twenty witnesses, produced by 
the prosecutor, made up their opinion of his charges ; and that they in 
due time and in due form, sent the result of their deliberations to the 
honourable Maj. Gen. Simon Eljiot, the officer who ordered the court, and 
whose duty it is, or ought to be, seasonably to promulgate the sentence of 
the court, whether it be for or against the person on trial. 

Now, so it is, may it please your honors, that although your memorialist, 
from his conscious innocence and uprightness of intention, is persuaded 
that the result of that enquiry would, if made known, prove ina high de- 
gree favourable to his character ; yct the Major General of the first divi- 
sion has seen fit hitherto to suppress it, and thereby kept his prisoner’s 
acguittal or condemnation a profound and impenetrable secret from him 
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and from his friends. By which means the character of your memorialis€ 
is hung up in an embarrassing suspense between guilt and innocence ; 
and is liable to suffer injurious imputations from such of his fellow citizens 
as at a distance heard of his arrest anc trial, and had not the opportunity 
of attending and witnessing the futility and groundlessness of the com- 
plaint against him. “ 

And your memorialist begs leave further to state, that after waiting for 
upwards of twenty days from the time the proceedings against him were 
handed to the Major General, viz. on the 24th Dec. he wrote a letter io 
the Major General, in decent and becoming language, requesting that the 
event of his trial might be promulgated as 2arly as consistent with the 
General’s convenience, and a tender regard to the wounded feelings of 
the person accused. To this application the Major General has never 
seen fit to vouchsafe an answer. ; 

And your memorialist further states, that his business calling him to a 
distant part of the Union, he felt induced by a respectful letter, addressed. 
to the commander in chief, to solicit his attention to a matter which he 
deemed within his cognizance, and by which your memorialist felt himself 
so essentially aggrieved. 

But from no quarter has he yet obtained any relief, or even the slightest 
attention ; although it is known that his situation is such as to make it very 
improper, and embarrassing to his affairs, thus to be detained in arrest for 
such an unreasonable and illegal length of time, 


Wherefore may it please your honors, as there now appears no tribunal . 


to which your memorialist can appeal with any prospect of attention and 
redress except to this honourable court, and having been under arrest 
nearly five months, ignorant of the event of the severe, tedious, and pro- 
tracted trial, which he has been compelled to sustain, degraded from the 
rank which he had never forfeited by any unmilitary conduct, or neglect 
of duiy ; and unnecessarily detained by reason of arrest for nearly halfa 
year, from the prosecution of his own private and commercial concerns ; he 
most humbly requests this honorable court not to turn a deaf ear to this his 
respectful complaint—that they would, in their wisdom, their justice, their 
humanity, and their mercy, take some legislative steps (since all -others 
seem ineffectual) to restore him to his rank, and to discharge him from an 
arrest under which he has been so long, unreasonably held, by which he 
has suffered great injury in his pecuniary concerns,.and by which it is 
possible his good name (dearer than life to every man worthy of a com- 
mission) may labor under the most injurious imputations, unless some 
mode can be adopted whereby his condemnation or acquittal may be 
speedily known. 

If it is expedient and proper that an officer should be put under crrest, 
and detained from the pursuit of his lawful business for half a year, it is 
hoped the legislature will see fit in their wisdom to grant him at least a 
pecuniary remuneration to which his commission would entitle him in 
actual military service. . 

But if, on the other hand, your honors should be of opinion that the 
time your memorialist has been under arrest is unreasonable, illegal and 
oppressive ; he humbly hopes and trusts the legislature will interfere with } 
their sovereign hand and restore him to his company, to his family, to his 
friends, and to the world, with that untarnished reputation which he has 
ever thro’ life sustained, and to which his conscious innecence induces 
him to believe the event of his trial will ultimately prove favorable—and 


as in duty bound will ever pray. JOSEPH LORING, Jun, 
Capt. Washington Light Infantry. 
Boston, Feb. 21, 1806. (nov; under arrest.) 
a 
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COMMONWEALTH OF MASSACHUSETTS. 


TO HIS EXCELLENCY THE COMMANDER IN CHIEF. 


Sir— 

Havinc served upwards of two years and nine months, as a Captain in 
the legionary brigade, first division of the militia of this Commonwealth, 
Yam desirous of being discharged from said office, for the following rea- 
sons—viz. . 

1st Because I consider myself superseded and degraded by the General 
Order of June 20th, 1805, ordering: my company to be attached to the sub 
legion of light infantry, (contrary to their enlistment) and ordering Capts. 
Messinger and Davis to take rank over me and my company, by granting 
them new commissions, with interlineations, giving them rank prior, by 
years, to the dates thereof, and prior to the dates which legal commissions, 
sonformably to their elections, ceuld possibly give them ; and, in my opin- 
ion, in direct violation of the Constitution, (chap. 2, sect. 1, art. 7) which 
says, “‘ and that the Governor be entrusted with all those and other powers, 
incident to the offices of Captain General and Commander in Chief, and 
Admiral, to be exercised agreeably to the rules and regulations of the 
Constitution, and the laws of the land, and not otherwise.” 

2d. Because there was not ordered a doard of militia officers, to hear both 
parties, and to determine the dispute of my rank, before that order was 
issued, which has ever been the custom in the militia of this state—And 
because I have remonstrated and protested against that order, (consider- 
ing it was my duty by my oath, and in hopes it would have been modified) 
but cannot have any attention shown me, which every officer under the 
government is more or less entitled to. 

3d. Because said order is, in my apprehension, calculated to supersede 
me, and for no other good or valuable purpose 

Ath. Because that order places me under the command of officers, who, 
by their conduct towards me, have forfeited all claims to my respect. 

5th. Because that order caused the degradation of my commission, by 
placing me under the command of officers with commissions Of a posterior 
date ; over one of whom J had been stationed Oct. 30th, 1804, by virtue of 
my said commission, being prior to the date of the one he acted under at 
that time, and which he voluntarily accepted when elected. 

6th. Because the oath I took when ,I accepted my commission, obliges 
me to execute that commission according to the Constitution and Laws of 
the State; and I am, by the General Order of 20th June, 1805, compelled, 
as I conceive, to violate my oath, or else to disobey the orders of my su- 
periors. ¢ 

7th. Because I cannot consent to continue in a situation, where the path 
of my duty has been so embarrassed as of late, and witheut any cause or 
provocation on my part. ; 

8th. Because I find it too embarrassing to be obliged to obey orders 
contrary to law, or else to be tried by a Court Martial, for disobedience 
of said orders ; and when I ask for explanations of my superior officers, 
they cannot answer me, or will not notice me, purposely to create (in my 
Opinion) complaints against me. 

9h. Because I have been compelled to be tried for a crime under the 
martjal law (although the Constitution says, “‘no person can in any case 
be subjected to law martial, but by authority of the legislature”) by being 
acrested and charged by Brig. Gen. John Winslow, of the legionary brig- 
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ade, and ordered on trial before a Court Martial, by Maj. Gen, Elliot, of 
the first division, for the crime of mutiny, which is not known in the militia 
law. 

10th, Because, in the first division, it appears to be the practice for al- 
leged offences, to keep republican officers under arrest for half a year. 

11th» Because the Major General of the first, division, under whose com- 
mand I am, has seen fit to disapprove of the judgment which an impartial 
Court Martial have passed upon me, and has published to the world, that 
there is an unspecified something in the wee a of thtir proceedings, from 
which he expected a different decision; thereby, in my opinion, conveying 
the idea, that the members of the court had not done their duty, and that 
I ought to have been condemned. ro 

12¢h. Because I find an officer in the first division is not governed by the 
militia laws of the Stateg@phich say, “in every court martial held for the. 
trial of an officer, not less#*than two thirds of the. members must agree in 
the sentence or judgment of said court, otherwise the person charged 
shall be acquitted ;” also, “‘ and it shall be the ‘duty of every officer, who 
shall appoint a court martial as aforesaid, to approve and disapprove of ' 
every sentence of such court martial”—Since the Major,General takes the 


right, not only of holding an officer under arrest, after being tried and 


cleared, but of disapproving a judgment that is favorable to the prisoner; 
thereby making it needless for an officer to defend himself, or to support 
his innocence before a Court Martial, knowing it must depend upon the 
will.of the officer who appoints that Court. 

15th. Because, if this right is assumed and submitted to, in my opinion 
no officer’s character can be safe, if he is in any way disagreeable to a 
superior officer, although he may do every part of his duty eonformably 
to law. 

14th. Because the right of election,. in my opinion, is taken away from 
the sub legion of light infantry, to which I am ordered, by appointing ‘a 
Major to command them without an election of the present officers—for 
the law, dated June 22, 1793, sect. 15, says, “and if any such corps raised 
at large shall be destitute of commissioned officers, and shall neglect to 
fill up such vacancies for one whole year after being ordered to elect 
them, such corps raised at large, shall be deemed disbanded,” &c. &c.— 
And further, because the General Order of August 2d, 1798, is not, to this 
day, countermanded, which order did organize the brigade, conformably to 
a resolve of the Legislature; therefore, I presume to think, there isyno 
. law by which this corps can be governed or organized anew-#(except by 
that, which was made by the Legislature of the State, or granted to the 
Governor and Council, by them to be made, in the year 1798, which re- 
solve only permitted the organization of the bri:rade of Boston ;) unless a 
new statute or resolve is adopted by this State or the United States,,in ° 
Jieu thereof. — . 

For these, among manv other reasons, my situation has ‘become. un- 
pleasant and embarrassing ; and I am reduced to the dilemma of being 
compelled, from a conscious rectitude of conduct, to, disrespect some~of 
my superior officers, or else disrespect myself.—In the one case, I cannot 


yield that cheerful obedience that.a subordinate ought to yieldy Jn the 4. 


other case; I cannot feel that consciotis dignity and pride, without which 
a commission should never be retained. ’ 


I am sensible of the obligation enjoined upon me by the laws, to. com> 


tinue.in the exercise of my office, until regularly discharged by your Ex~ , 
cellency, or by the address of both houses of the legislature ; and'f shall, 
not fail of fulfilling my duty agreeably to. law—In the mean time'l doubt.” 
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not but your Excellency will candidly consider my request, and also my) 





104 


peculiar situation as an officer, who ought not, (if he is to support hie 
oath and honour) to command a company under his present commission. 

Therefore, I feel confident, from these considerations, your Excellency 
will grant me a discharge. 

With high respect, I am, your Excellency’s most obedient, and very 
humble servant, JOSEPH LORING, Jun. 
Capt. in Legionary Brigade 
Boston, June 13, 1806. 
































CAPT. LORING’S SECOND TRIAL, 


Minutes and Proceedings of a Division Court Martial, begun and 
holden at Boston, in the County Court House, on Tuesday the 
28th day of Oct. in the year of our Lord 1806, by order of the 
Hon. Simon Etriot, £sg. Maj. Gen. of the 1st Division of the 
Militia of the Commonwealth of Massachusetts, on the trial of 
Caftt. Joseru Lorine, Jun. 


Tur Maj. Gen. having been informed by communi- 
cation from the President of the Court, that Lieut. 
Obed Sherman, who was detailed as a member of this 
Court, was prevented by sickness from. attending to 
the duties thereof, was pleased to issue the following 


order; in consequence of which, Lieut. Nicholas ~ 


Pierce was detailed to serve in his room, and attend- 
ed accordingly : 


DIVISION ORDERS. 
Boston, Oct. 28, 1806. 


Brig. Gen. Winslow will detach a Subaltern from. 


his Brigade, to attend as Member of the Division 
Court Martial, whereof Lieut. Cel. Apthorp is’ Presi- 


dent, to serve in the place of Lieut. Obed Sherman. 


absent by sickness. 


(Signed) Simon Extiot, Maj. Gen. Ist Div. * a 


Brig. Gen. Winslow, Leg. Brigade 
BRIGADE ORDERS. 
Botton, Oct. 28, 1806. ° 
Lieut. Nicholas Pierce: of the Sub Legion of Aria 


lery, is ordered to attend as a Member of the Division ~ 
Court Martial, of which Lieut. Col. Apthorp is Presi- 
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dent, now sitting at the County Court House, for the 
trial of Capt. Joseph Loring, Jun.* 
(Signed) Joun Winstow, Bric. Gen. Leg. 
Brigade \st Division. 
Licut. Nicholas Pierce, Artillery. 
(Copy) Cuanies Curment, B. M. 
VRESENT— 
Lieut. Cou. Joun T. Arrnonr, Independent Company of Cadets, 
PRESIDENT. 
Me mbhers 

. Jose rr Ben’ ry, Sd Ree, lst Brigade, St 22 Jivision. 
Lurnex Mereatr, od Reg. Inf. 2d. Brig. Ist Div. 
Perer Oscoon, Ley. Inf. Leg. Brig. Ist Div. 
rE ny LincoLn, 2d Reg. Inf. Ist Brig. Ist Div 
Capt. oe anp Wiper, 2d Ree. Ist Brig. Ist Div. 

yng Josern Jones, Ist Reg. lof. Ist Bric, Ist Div. 

Capt. Sytvanus Apams, Cavalry, 2d Brig. Ist Div. 
Capt. Wa. PrtTErs, Ist Reg. Inf. 2d Brig. Ist Div. 
Capt. Davin Coss, Sub is gion Art. Leg. Brig. Ist. Dis 
Lieut. Nacuonas Pienc Sub Legion Art. Leg. Brig. Ist Dis 
Lieut. Jases Jones. ie Ist Brig. Ist Div. 
Lieut. Josuva Srerson, Xd Reg. Ist Brig. Ist Div. 


nN 


Tay 
May. 
Nin). 
’ 
aviatl. 


Henry M. Liste, Esq. Adjutant of Cavalry, Ist Brig. ist Div. 
Judge Advocate. 
Lieut. AukRAnAmM Epwarops, Adjutant Sub Legion Artillery, Lee. 
= « “© 
Brigade, Marshal. 


The following orders were produced and read by 

the Judge Advocate: — 
FIRST DIVISION. 
Division ORDERS. | Massachusetts Militia. 
Boston, Sept. 22, 18°6. 

A Division Court Martial is hereby appointed to 
be held at the County Court House, in Beston, on 
Tuesday the 28th day of October next, for the trial 


* Gen, Maltby and others made a report against Lieut. Gov. Lincoln, 
in the case of detaching Col Badger and others; because he did not issne 
his orders through the re gular channel ; bu. in the important point ofa 
recular detailment, to set on a Court Martial, which ought to be sacred, 
we find Lieut. Pierce especially ordered to attend, without Maj..Johonnot, 
who commanded the battalion to which he belonged, having any know. 
ledge thereofi—m——ANiote dy Capt, Logine. 
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of Capt. Joseph Loring, Jun. of the Sub Legion of 
Light [nfantry of the Legion. Brigade, upon charges 
exhibited against him, by Charles Davis, Esq. Capt. 
in the said Sub Legion, for “* wamilitary conduct, ne- 
glect of duty, and disobedience of orders.” 


President, ; 
Lieut. Col. Joun T. Avruorr, Independent Company 
of Cadets. 
Judge Advocate, 
Henry M. Liste, Esq. of the Cavalry in Ist Brigade, 


The Members to be detailed in the manner follow- 
ing, viz. From the Ist Brigade, two Majors, two Cap- 
tains and one Subaltern—From the 2d Brigade, one 
Major, two Captains and two Subalterns—From the 
Legionary Brigade, one Major and one Captain. 

Brig. Gen. Winslow will order one Adjutant to at- 
tend the Court as Marshal. 

Per order of the Maj. Gen. 
Joun T. Sarcent, 4. D. €. 
(Copy) Sam. M. Thayer, B. M. 1st Br. 1st Div. 


The President, Members and Officers ordered op 
this Court Martial were all present. ‘Then the Presi- 
dent and each of the Members of the Court and the 
Judge Advocate, in open Court, and before the Court 
proceeded to trial, respectively had the oaths admin- 
istered to them, as directed by the 35th Section of an 
Act, pagsed June 22d, 1793, which is entitled, *‘ An 
Act tor regulating and governing the Militia of the 
Commonwealth of Massachusetts, and for repealing 
all Laws heretofore made for that purpose, excepting 
an Act, entitled, an Act for establishing rules and ar- 
ticles for governing the troops stationed in Forts and 
Garrisons within this Commonwealth, and also the 
Militia when called into actual service.” Capt. Joseph 
Loring, Jun. on being called, appeared and answered 
in his proper person. 

The complaint exhibited against Cant. Joseph Lor- 
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ing, Jun. was then read to him and the Court, in the 

words and figures following, viz. 

Lo Jchn Winslow, Es. Brigadier General of the Legionary Brig- 
ade, in the 1st Division, of the Militia of the Commonwealth of 
Massachusetts, 

ResPECTFULLY cempLarns—-Charles Davis, senior Officer (in 
the absence of Maj. Daniel Messinger) of the Sub Legion of Light 
Infantry in said Brigede, against Capt. Joseph Loring, Jun. of the 
aforesaid Sub Legion, for ‘* unmilitary conduct, neglect of duty and 
disobedience of orders,” of all which offences your complainant al- 
leges, that the said Capt. Joseph Loring has been guilty, in many 
and divers instances, particubarly in the specifications of charge 
herewith exhibited. 

Specification 1st. For that your complainant on the 24th day of 
July last past, received certain Division Orders, under date of the 
46th of the same month, together with certain Brigade Orders, 
under date of the 18th of the same month, which Division and 
Brigade Orders were directed to your complainant as ‘* Senior Of- 
ficer pro tem. of the Sub Legion of Light Infantry, Legionary 
Brigade,” which Orders with Sub Legion Orders predicated 
thereon, and bearing date the 26th day of the same July, your 
complainant, as was his duty, regularly transmitted to the said 
Capt. Loring, whose duty it was to receive the same. But the 
said Loring, at Boston, on the said 26th day of July, wilfully ne- 
glected his duty, and then and there, in an unmilitary and unofficer 
like manner, all the orders hefore alluded and referred to, refused 
to receive. 

Specification 2d. For that your complainant, on the Ist day of 
August, inst. as’senior officer pro tem. of the said Sub Legion of 
Light Infantry, did make a communication in writing to the said 
Capt. Loring, concerning neglect of duty set forth in the first spe- 
cification. In which communication your complainant did enclose 
Division Orders, of July 16th, 1806; Brigade Orders, of July 18th, 
1806; and Sub Legion Orders, of July 26th, 1806 ; apd by that 
communication your complainant did order and require the said 
Capt. Loring’s compliance with, and obedience to, the said orders 
enclosed as aforesaid, notwithstanding all which the said Captain 
Loring did at Boston, on the 4th day of August inst. wilfully dis- 
obey all the orders before mentioned, and then and there in an un- 
officerlike manner did return said communication and order to 
your complainant, without having acted upon them. 

Specification 3d. For that the said Capt. Loring, at Boston, on 
¢he 5th day of March last, he then and there holding and bearing 
a commission in the Militia of this Commonwealth, regardless of 
his duty as an Officer, and apparently with a design to destroy that 
harmony, subordination, and faithful obedience to orders among 
the Officers and soldiers of the said Militia, on which cepend the 
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respectability and usefulness of our Military establishments ; did 
compose, compile, and publish, or cause to be composed; compil- 
ed, and published, a certain Pamphlet, entitled “* An exhibition of 
Facts, supported by documents, for the information of the Militia 
Officers of the State of Massachusetts,” with an address to the 
public, and certain notes of references contained in the same Pam- 
phlet ; and then and there the said Capt. Loring, regardless of his 
duty as aforesaid, the same Pamphlet, together with the said ad- 
dress and notes, made public, and distributed, or permitted, or 
caused to be distributed among the Officers and soldiers of the 
Militia of this Commonwealth ; and your complainant alleges 
that the said Pamphlet, together with the address and notes or re- 
ferences aforesaid, contains many false statements of pretended 
facts, and many misrepresentations, all directly tending and calcu- 
lated to disorganize the said Militia, to create jealousies and fo- 
ment discords among its Officers and soldiers, to encourage and 
sanction disobedience of orders, and to bring the Military estab- 
lishment of this Commonwealth into contempt; and your com- 
Plainant further alleges that the said Capt. Loring’s “ conduct” in 
publishing the said Pamphlet, with the said address and notes, at 
the time he did publish or cause the same to be published, was 
highly improper, unmilitary, and unbecoming him as an Officer ; 
and so far trom the said Pamphlet’s having been intended to give 
correct information to the Officers of the Militia, it was directly 
and maniicstly calculated to deceive and mislead all those who 
unfortunately might suppose it was a fair and honourable “ exhibi- 
tion of facts,” and believed it contained nothing but truth. 

And your complainant further alleges, that the said Pamphlet, 
with the address and notes, published by the said Loring as afore- 
said, is highly injurious to many Officers, and to your complainant 
in particular, as he is in the same Pamphlet and notes often named 
and represented in a manner reflecting on his integrity and honor 
as an Officer, and calculated to destroy the usefulness of your com- 
plainant’s command in the said Sub Legion of Light Infantry. 

For all which “ unmilitary conduct, neglect of duty, and disobe- 
dience of orders,” in Capt. Joseph Loring, Jun. your complainant 
requests, that he may be put in arrest, and subjected to answer to 
the above complaint, and such other, or others as may be legally 
exhibited against him, and that such proceedings may be had in 
the premises as to law and military usage appertain. 

Cuar_es Davis, 
Capt. Sub Legion Lt. Infantry, Leg. Brig. and Senior Officer 
of the same Sub Legion in the absence of Maj. Messinger. 

Boston, Aug. 30, 1806. 

Boston, Seftt. 16th, 1806. 


Maj. Gen. Simon Extiot, 
Enclosed is a complaint against Capt. Joseph Loring, Jun. of 
the Sub Legion of Light Infantry in the Legionary Brigade, first 
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Division, from Capt. Charles Davis, of said Sub Legion, Senior 
Officer pro tem. who I have arrested to answer to the charges set 
forth in said complaint, and I have served hit with a copy there- 
of ; must beg the favor that a proper Court may be appointed to 
try the same. 

I remain with respect, Sir, your most humble servant, 

Joun Winxstow, 
Brig. Gen. Leg. Brig. \st Div. 

Capt. Joseph Loring, Jun. was then asked by the 
Judge Advocate whether he was gui/ty or not guilty 
of the charges alleged against him in the above recit- 
ed complaint ? 

Captain Loring answered, that thereof he was of 
guilty. 

Capt. Loring was then asked by the Judge Advo.- 
cate, if he had any objections or challenge to make 
against any ene or more of the Officers intended to 
compose the Court Martial for his trial, why he, or 
they should not sit as members ? 

He answered he had. 

He was then directed by the Judge Advocate to 
produce his cause of challenge in writing, that thaé 
part of the Court not objected to might decide thereon. 

Capt. Loring then produced a paper, which was 
read, as follows :-— 

As I am called on, by the Judge Advocate, to offer 
objections to any of this honorable Court, I take the 
liberty to object to Col. Apthorp’s sitting on my trial, 
either as President, or Member; because it cannot 
be his regular turn. The Company of Cadets fur- 
nished one officer at the last Division Court Martial, 
and Col. Welles, their former Captain was President 
of the last Division Court Martial except two. 

Thomas Badger, Esq. Lieut. Col. Commandant of 
the Legion, is elder in commission than Col. Apthorp, 
and has never been selected for any Court Martial. 

Although I am not pleased with Cel. Apthorp for 
my Judge, I do not object to him on account of any 
personal ill will; [should take the same frecdom with 
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any member, that I believed was not regularly de- 
tached to this duty, according to an impartial roster. 

It is allowed by all writers, that I have a right to 
challenge, for cause shewn to the satisfaction of the 
Court.—I will, if the Court please, read an authority 
from Adie’s Treatise on Courts Martial,* in support 
of my right to a peremptory challenge: 

JosepH Lorine, jun. Capé. 

The Court was then cleared, and decided that the 
objections, offered by Capt. Loring, were insufficient, 
that the challenge was not supported, and that Lieut. 
Col. Apthorp retain his seat as President of the Co::rt. 

The Circuit Court of the United States was in ses- 
sion, and occupied the room in which the Court was 
ordered to sit; it therefore became necessary to ad- 
journ the Court to some convenient place. The Court 
was therefore accordingly ordered to be adjourned 
forthwith to the Center School-house, in School-street ; 
which was done in due form by the Marshal. 

Center School-house, School-street, Boston, O-t. 28th. 1806, 
20) minutes past 3 o’clack, P. M. 

The Court met agreeably to adjournment, and on be- 
ing called, all answered in their places. Capt. Joseph 
Loring, on being called, answered in his proper per- 
son.—The Court was then ordered to be adjourned to 
this place until the morrow, at 9 o’clock, A. M. 


Center School-house, Schosl-street, Boston, Wednesday Oct. 29, 1806. 
The Court met agreeably to adjournment, and on 
being called, all answered in their places. Capt. Jo- 
seph Loring, jun. on being called, answered in his pro- 


*<* The nature of challenges I shall consider more particularly in the 
second part of this work, and only now make a few remarks on an opinion 
that has been entertained, that a prisoner bas not aright to challenge a 
member of a Court Martial, without assigning reasons for so doing ; and 
that if those reasons do not appear sufficient to the Court, the person so 
challenged has a right to sit as a member onthe trial. An instance of 
this sort happened on the trial of Lord George Sackville, who excepted 
against Gen. Belford ; and having, by desire of the Court, given his rea- 
sons for it, they were adjudged to be insufficient, and the General desired 
to take his place; but ne, with great propriety, declined sitting as a member 
on the trial?’ ——ApDIE, p. 116, 
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per person. The proceedings of the preceding day 
were read by the Judge Advocate to the Court ; au- 
drence of evidence was then asked for, by the Judge 
Advocate, and granted by the Court. 

Capt. Charles Davis sworn, interrogated, and an- 
swered as follows : 

Question, by Judge Advocate. In what capacity do 
you serve in the militia ? 

Answer. Tam a Captain in the Sub Legion of Light 
Infantry in the Legionary Brigade, acting in the line 
as Captain, but hold a Commission as Judge Advo- 
cate of the Ist Division with the rank of Major. 

Q. by Judge Adv. Is this the order transmitted by 
you to Capt. Joseph Loring, Jun. ? 

A. It is. I received it directed to me as Senior 
Officer of the Sub Legion, and transmitted it accord- 
ingly to Capt. Loring, and the other Captains. The 
order was then read by the Judge Advecate to the 
Court, in the words and figures following : 

DIVISION ORDERS. 
Boston, July 16, 1806. 

The Division Court Martial, ordered to he hold- 
en at Boston, in the County Court House, on Wed- 
nesday the 2d instant, for the trial of Lieut. Reuben 
Sanborn, of the Infantry in the Legionary Brigade, 
upon certain charges exhibited against him by Capt. 
Daniel Badger, of Infantry of the Legionary Brigade, 
then and there convened dnd organized as follows : 

President. 
Lieut. Col. Bensamin Hayven, 3d Regiment, Ist Brigade. 
Members. 
Maj. James Ropiyson, Bat. of Artillery, Ist Brigade. 
Maj. GrorGe Ex ts, Ist Regt. 2d Brig. 
Maj. Wo. Suttivan, Independent Company of Cadets. 
Capt. Epwarp Wi LpeER, 2d Regt. Ist Brigade. 
Capt. Bens. Kincssury, 3d Regt. 2d Brig. 
Capt. NaruanieL Minott, Ist Regt. Ist Brig. 
Capt. Joun Corton, Sub Leg, of Light Infantry, Leg. Brig, 
Capt. Jostan Bent, Squadron Cavalry, ist Brig. 
Lieut. Isaac Jonnson, Bat. of Artillery, 2d Brig, 
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Lieut. Scanter Hupson, 2d Regt. Ist Brigade. 
Lieut. Joun Frencn, 3d, 2d Regt. 2d Brigade. 
Lieut. Josuua C. Crarx, Ist Regt, Ist Brigade. 
Judge Advacate. 
Cuartes Dayis, Esq. Judge Advocate of the Ist Division. 


Lieut. Joun Wixstow, Jun. Adjutant of the Sub Legion of Lt. 
Infantry, Legionary Brigade, Marshal of the Court. 


Lieut. Reuben Sanborn appeared in Court in his 
proper person, and on being called, answered : the 
Judge Advocate, after reading to him the complaint 
exhibited against him, asked him if he were gu7z/ty or 
not guilty of the charges therein alleged against him ; 
Lieut. Sanborn plead that of the charges alleged a- 
gainst him in the complaint, he was zot guilty. 

From the evidence which has been adduced for 
and against Lieut. Reuben Sanborn, and from what 
hath been offered in his defence, the Court decided, 
that Lieut. Sanborn was guilty of such a part of the 
charges set forth in the complaint as is comprised in 
the words following : ‘* That on the 23d day of April 
last, the said Reuben Sanborn, did receive an order 
from Capt. Daniel Badger, his superior Officer, which 
order the said Lieut. Sanborn did disobey ; and fur- 
ther, that the said Lieut. Sanborn, on the 23d day of 
April aforesaid, did write and send an unofficerlike 
letter to the said Captain Badger.” Whereupon the 
Court did adjudge the said Lieut. Sanborn to be guil- 
ty of ‘ disobedience of orders,” and also adjudged 
him to be guilty of “ unmilitary conduct,” in writing 
and sending the said letter as aforesaid. 


a 


Thursday, July 3d, 1206. 


The Court, having taken into consideration the sev- 
eral offences of which it hath adjudged, and deemed 
Lieut. Reuben Sanborn, of the Infantry in the Leg. 
Brig. of the Ist Div. to be guilty, after full and ma- 
ture deliberation being had, do sentence him to be 
removed from office, and do adjudge him incapable 
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of holding any military office, under this Common- 
wealth, for the term of two years. 

(Signed) Bens. Haypen, Jun. President. 
Charles Davis, Judge Advocate of 

the First Division M. M. ‘ 

The Maj. Gen. having examined and duly consid- 
ered the minutes and proceedings of the Court, ap- 
proves and affirms the judgment and sentence of the 
Court, and orders the same to be carried into effect, 
and the Court dissolved. 

Per order Major Gen. Ist Div. 

(Signed) Joun T. Sarcent, 4. D. C. 


BRIGADE ORDERS. 
Boston, July 18, 1806. 


Transmitted by order of the Brigadier General. 
(Signed) Cuaries Ciement, B. M. 
SUB LEGION ORDERS. 
Boston, July 26, 1806. 

Transmitted by order of Capt. Charles Davis, sen- 
ior Officer pro tem. of the Sub Legion of Light Infan- 
try, Legionary Brigade. 

Joun Winstow, Jun. Adjutant. 

To Capt. Joseph Loring, Jun. 

Question, by Judge Advocate. After transmitting 
the said crder to Capt. Loring, did you in any wise 
hear from him, and what (if any) communication did 
he make to you on the subject of that order ? 

Answer. On the evening of the day I transmitted 
the order to Captain Loring, on my return to town, I 
received by somebody, whom I did not know, this 
letter, enclosing the order I had transmitted to Capt. 
Loring—which letter was then read by the Judge Ad- 
vocate to the Court, in the words and figures follow- 


ing :-— 
Boston, July 26, 1806. 


Capt. Cartes Davis, 
Sir—I received an order by a gentleman who I 


presume is appointed Adjutant of the Sub Legion of 
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Light Infantry. In the first place, Sir, I hold a com- 
mission granted by the government, dated Aug. 15, 
1803, conformably to my election and enlistment for 
an Infantry Company, and which I now command, 
and if you hold one conformably to your election, and 
the roster of the State, it is dated June 7th, 1804, or 
June 20th, 1805. Therefore, Sir, you must suppose 
it would be derogatory for me as an Officer holding a 
commission under his Excellency Caleb Strong, Esq. 
Governor of this Commonwealth, dated August 15th, 
1803, to receive orders from a Captain who marches 
under a commission that is posterior in date to mine. 
Therefore, Sir, I take the liberty to return you the 
order as I received it, with the date at the time it was 
handed me; as I cannot acknowledge you my supe- 
rior Officer, without I perjure myself, as my oath is 
binding.—With due respect, I ara your most obedt. 
Josepu Lorine, Jun. 
Capt. of Infantry per Commission. . 


Capt. Loring in open Court acknowledges the regu- 
lar receipt of said order, that he wrote the said letter 
above mentioned to Capt. Davis, therein enclosing 
said order, and returning it to Capt. Davis. 

Q. by the Court. On what day did you transmit 
said order to Capt. Loring ? 

A. 26th July, 1806. 

Q. by Judge Adv. Had you any further commu- 
nication with Capt. Loring, relative to said order ? 

A. Yes, Sir. On the Ist of sugust, 1806, I made 
a written communication to Capt. Loring ; this is it, 
which was read to the Courc by the Judge Advocate, 
in the words and figures following : 

Boston, August 1, 1806. 


Capt. Josep Lorine, 

Sir—You will observe, that I have been and am 
recognized by our superior Officers as being the sen- 
lor Captain in the Sub Legion of Light Infantry ; as 

uch, if was my duty, Maj. Messinger being absent, 
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to transmif 1 copy of all orders, forwarded to me in 
that capacity, to each of the Captains or Commanding 
Officers of Companies in the Sub Legion. It is there- 
fore your duty, as one of those Captains, to receive 
and comply with such orders, as I may, from time to 
time, during the absence of Major Messinger, trans- 
mit to you. I believe you must, upon reflection, form 
opinions very different from those, which it seems 
you entertained, when you made your communica- 
tion to me under date of the 26th uit. With that be- 
lief, and with those feelings towards you as a brother 
Officer, which I hope and trust will ever actuate me, 
i give you further opportunity to do justice to your- 
self and your commission, by a performance of your 
duty. I therefore again transmit to you, enclosed, 
copies of Division Orders of the 16th, Brigade Orders 
of the 18th, and Sub Legion Orders of the 26th July 
Jast, and your compliance with, and obedience to, 
them is expected and required. 
Yours, Cuartes Davis, Senior Capt. 
and Commanding Officer of the Sub Legion of Light 
Infantry, in the absence of Major Messinger. 

Capt. Loring acknowledges in open Court the re- 
ceipt of this letter. 

Q. by the Judge Adv. Did Captain Loring make 
any reply to your letter just read ? 

A. He did by letter. This is it. Capt. Davis then 
handed a letter to the Judge Advocate, which was read 
to the Court in the words and figures. following : 

Boston, Aug. 4, 1806. 
Capt. Cuarues Davis, 

Sir—I have yours of the Ist August, 1806, by 
which I am informed, that you received mine of the 
26th ult. and I request you to observe, that I am re- 
cognized by the Constitution and Law as a Captain 
holding a commission, dated August 15th, 1803, 
signed by his Excellency Caleb Strong, Esq. and the 
United States and State Laws say, * that every Offi- 
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cer shall rank by the date of his commission,” and my 
oath obliges me so-todo. Therefore, I cannot ac- 
knowledge you as my superior Officer, and cannot re- 
ceive the path of my duty from an Officer, who I 
consider posterior in rank to me, because I think 1 
know it myself, which duty is to support my commis- 
sion. From these considerations, as tell as my en- 
listment, I cannot receive an order in my situation 
from you ; of course Iam again under the necessity of 
returning you the Orders and your letter, it appear- 
ing to take an official form ; knowing that I have 
always held the right to do justice to myself and my 
commission, I cannot assent that I do receive it from 
you. With due respect, £ am, your most obedient. 
Josepn Lorine, Jun. 
Capt. of Infantry, per Commission. 


Capt. Loring acknowledges in open Court, having 
written and sent the last read letter to Capt. Davis, 
and having returned to him the orders last forwarded, 
and his letter enclosed therein. ‘The orders last for- 
warded to Capt. Loring by Capt. Davis, Capt. Loring 
acknowledges in open Court the receipt of, which last 
orders were read to the Court by the Judge Advocate. 


{Division Orders, of July 16, 1806, &c. as in page 
112, as far as the signature of Adj. John Winslow, in 
page 114, were then read to the Court. ] 


Question, by one of the Court to Capt. Davis. After 
Capt. Loring returned to you the first orders you trans- 
mitted to him, did you apply to any superior officer 
for directions ? | 

Answer. | shewed the communications from Capt. 
Loring to a superior officer. 

2. same to same. Did you afterwards act in conse- 
quence of any directions from a superior officer ? 

A. I did act in obedience to the original Brigade 
Order of July 18th, 1806, finding that the Adjutant 
had omitted the direction to me in the first order 
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transmitted to Capt. Loring. The Brigade Order of 
July 18th, 1806, was then read by the Judge Advo- 
cate, to the Court, in the words and figures following : 


BRIGADE ORDERS. 
Boston, July 18, 1806. 
Transmitted by order of the Brigadier General. 
Cuarces CLEMENT, B. M. 
To Charles Davis, senior officer Sub Legion L. I. 
Boston, July 22, 1806. 
Adj. Winslow will transmit copies of the above opr- 
ders to Captains Loring, Cotton, and Howe. 


Cuartes Davis, senior officer Suh Le- 
gion Light Infantry, Legionary Brigade. 


SUB LEGION ORDERS. 
Boston, July 26, 1805. 
Transmitted by order of Capt. Charles Davis, senior 
officer pro tem. of the Sub Legion of Light Infantry, 
Legionary Brigade. Joun Winstow, Jun. dj. 
Yo Capt. Lorine, Jun. 


ere. Corton. 


Major Charles Clement sworn, interrogated, and 
answered as follows: 

2. by Judge Adv. Are those Brigade Orders, just 
read, the original orders transmitted through you te 
Capt. Charles Davis’? A. They are. 

2. by Judge Adv. Has there been any alteration 
made in the said orders, as it respects the direction to 
Capt. Davis since they were first issued ? 

A. ‘There has: the word Major has been erased. 

2. by Judge Adv. When was that erasure made, 
and by whom ? 

A. The precise time I cannot say—it was made * 
by the Brigadier, or myself, in my presence. 

Q. At whose request ? 

A. The Brigadier’s : he told me it was incorrect. 

2. by Defendant to same. Was the address of 


— Oe 





———e7~o~o 


119 


that Brigade Order wrote at the time it was handed 
down, or was it wrote afterwards ? 

A. It was wrote at the time I copied the order and 
handed it down. 

2. to same by Judge Adv. Was the direction of the 
order, from the first existence of the order to Capt. 
Davis, directed to him as senior officer of the Sub Le- 
gion of Light Infantry? 4. It was. 

Capt. Davis again interrogated : 

2. by Judge Adv. Was the erasure of the word 
Major made in the Brigade Order previous to your 
transmission of your orders to Capt. Loring? 

A. I think the erasure was made after the first 
copy was made to Capt. Loring, and am certain it 
was made before the second. 

2. by the Court to same. Was the erasure of the 
word Major made previous to the transmission of the 
first order to Capt. Loring ? 

A. I cannot, as I before said, be positive. 

2.same to same. Was it erased before the second 
order was sent to Capt. Loring ? 

A. It was, both in the original and copy, I am 
positive. 

2. by Judge Adv. to Capt. Davis. In what way and 
manner did you receive the last letter from Capt. Lor- 
ing, Which covered the orders you had transmitted 
to him ? 

A. The last communication I received from Capt. 
Loring, was handed me by a Mr. Bacon, I believe, 
who is Sergeant in Capt. Loring’s company, as I stood 
in Court-street, without any seal to his communication 
covering mine and the orders, the seal of which had 
been opened and not sealed again. 

Capt. Davis then produced a commission as Captain 
of the Legionary Brigade, bearing date 6th April, 
1803, and another commission as Captain of a com- 
pany in the Sub Legion‘of Light Infantry in the Le- 
gionary Brigades. ¢ dated 20th of June, 1805, ordering 


de 


” 








120 


him to take rank from the 6th day of April, 1805, 
the date of his former commission ; both of which 
commissions were read to the Court. ‘ 

2. by the Court to Captain Davis. Had you any 
other commission in the Light Infantry, other than 
the commission you have now produced as Captain 
therein ? 

A. There was another commission which I had 
sent me, and objected to.* 

2. same to same. Were you ever qualified under 
that Commission? A. Yes, Sir, I was.* 

Q. same to same. Did you ever act under that 
commission ? 

A. Inever acted under that commission alone. 

&. same to same. Under what commission did 
you act if not under that alone ? 

A. Taeted under my first Captain’s, dated 6th A- 
pril, 1803; that commission as evidence of my grade, 
and the other to shew the particular corps I was to 
command. 

By order of the Court, a Captain’s commission, da- 
ted June 7th, 1804, was produced by Capt. Davis, 
and read to. the Court by the Judge Advocate. 

Q. by the Court. When acting under the two 
commissions last mentioned, did you take undisputed 
rank, ranking according to the first ? 

A. No,I did not. It was disputed one day by 
Capt. Loring. “Till Capt. Loring came into the line 
it was not disputed. | 

2. by Defendant. Did you consult a superior Of- 
ficer after you received my communications, and did 
that superior Officer direct you to return the orders 
as they were the last time sent with your communi- 
Cation ? 


* Capt. Davis objected to his commission, no doubt, because it was 
illegel—Therefore, hov: could an officer qualify himself upon an improper 


cominission, when Le swears to support the Constitution and Laws ‘ 
Note by Capt. LoRinG. 
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A. It was my duty to obey the Brigade order I 
received, and to see that the Officers under me obey- 
ed my orders, predicated thereon, and I did not con- 

" sult with superior Officers on any other part of the 
orders but the word Major, and I made my commu- 
nication to Capt. Loring from a sense of seeing my 
orders complied with, and a wish to avdid any trouble. 

2. by Defendant. Were you ever formed in the 
line of the Brigade, between the date of your com- 
mission, June 7th, 1804, and October 30th, 1804? 

A. [do not recollect that I was. 

Q. by Defendant. Did you not take rank with 
your company under me on the 30th Oct. 1804 ? 

A. Idid not. I was ordered into a place under 
Capt. Loring ; I obeyed that order, but pretested a- 
eainst that order as a precedent: I did not take the 
rank by my own will. . 

Q. by Defendant. Who did I disputdgyith about 
my rank on the 30th Oct. ? 

A. Capt. Loring had made his claim, and I object- 
ed to it. 


Capt. Loring produced a Captain’s commission dat- 
ed August i5th, 1803, which was read by the Judge 
Advocate to the Court. 


Q. by the Court to Capt. Davis. Do you know 
whether Capt. Loring has received any commission 
other than the one produced ! 

A. Ido, from his own acknowledgment to me, he 
received a commission dated the 20th June, 1805, as 
Captain of Light Infantry, to take rank from date of 
the cominission he has just produced. 

2. by Defend. Where was it, I made that ac- 
knowledgment ? 

A. In the Representatives’ Chamber, in the New 
State House. 

2. by Judge Adv. by order of Court. Do you 
know whether Capt. Loring has ever acted under the 
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cominission of the 20th June, 1805, which gives him 
rank from his former commission ? 

A. Ido, Sir: he acted in the choice of a Major 
for the Sub Legion of Light Infantry.* 

Lieuten. Henry Sargent, sworn, interrogated and 
answered as follows : 

Q. by Judge Adv. Do you recollect Capt. Loring’s 
having acted in the choice of a Major for the Sub 
Legion of Light Infantry, since the 20th June, 1805 ? 

A. I do not recollect the day, but recollect his 
having acted in the choice of such a Major. 

2. by Defend. What commission did I produce 
on the evening at the choice of Major for the Sub Le- 
gion of Light Infantry ? 

A. I don’t remember seeing any. 

A Pamphlet entitled ** An exhibition of Facts, sup- 
ported by Documents, for the information of the Mi- 
litia Olficers of the State of Massaciusetts,” was then 
produced to the Court: the publishing of which, on 
the 12th day of March, 1806, Capt. Loring acknowl- 
edges in open Court, it being the Pamphlet alluded to 
in the complaint. Capt. Loring objected to the Pam- 
phiet going in evidence to the Court, because the par- 
ticular parts or paragraphs thereof, which are alleged 
to in the complaint, have not been particularly desig- 
nated therein, in the 3d specification of charge. 


The Court was cleared by the Marshal, by order 


* As it respects Capt. Loring’s receiving the commission of June 7th, 
1805, it was delivered at his father’s house, enclosed in a blank paper and 
sealid; and when he discovered what was in the enclosure, he let it re- 
main, because he objected to it ; but he never qualified himself thereto, 
as Capt. Davis declared that he did—as to his acting in the choice of a 
Major, his exhibiuon of Facts, which was produced as evidence, says, pp. 
29, note. —** Ata meeting of the oficers of the Sub Legion of L ight In- 
fa eas at Vila’s, June 22d, 1805, conformably to Orders, Captain Joseph 
Lorine, Jun. with his officers, attended; Brigadier General Winslow 
pre vsidea and before the officers proceeded on the business of election, 

Capt. Lorin g presented a protest, dated the same ev ening, against be ing 
attached to ‘the Sub Legion contrary to the company’s enlistment ; and 
because he was degraded in his rank as Captain of the Washington In- 
fantry, by the Governor having ordered officers to take rank above him 
with commissions dated in June, 1805.” 
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of the Court, and the Court decided that Capt. Loring 
was not held to answer to any part of the 3d specifi- 
cation of charge, excepting that included in these 
words, to wit: “and your complainant further al- 
leges, that the said Loring’s conduct in publishing the 
said Pamphlet, with the said address and notes, at the 
time he did publish or cause the same’to be publish ed, 
was highly improper, unmilitary, and unbecoming him 
as an Officer ;” and that the said Pamphlet shall not go 
in evidence, to support any part of the said 3d speci- 
fication of charge in said complaint, saving that part 
above recited. 

The Court was then opened, and Capt. joring ap- 
peared in his proper person. 

The Court then adjourned, to meet at this place on 
the morrow, at nine o’clock, A. M. 


re 4 ae 


Center School House, Schcol Strect. Boston ; 
Thursday, October Sth, 1896. 

The Court met agreeably to adjournment, and on 
being called, all answered in their places. Capt. Jo- . 
seph Loring, Jun. on being called, answered in his 
proper person. ‘The proceedings of the preceding 
day were read. 

Capt. Loring then handed to the Court a paper, 
which was read by the Judge Advocate; } in the words 
and figures following : 


Mr. President and Gentlemen of the Court, 

Is it the intention of the Court, that the 3d specification shall 
stand as it does? Or will they order that part of it to be expung- 
ed, which they consider me not Habie to answer to? If it be al- 
lowed to stand onthe record entire as it was first read, it will be 
necessary for me in my defence to answer the whole specification. 
As it now stands, it is drawn in the most exaggerated, extrava- 
gant terms ; and the most wicked and nefarious intentions are 
therein ascribed to ne. When this trial is over the whole of the 
complaint will probably be published in Division Orders, and if I 
am found guilty in any part of that specification, the world will 
not know but that I was guilty of the whole. If, therefore, the 
specification is allowed to remain entire, it will be absolutely ic- 
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cessary for my character, to animadvert in my defence upon the 
whole of the specification as it now stands. 

The Court therein decided that no part of the com- 
plaint be expunged. 

The Pamphlet alluded and referred to in the com - 
plaint was then read verbatim et literatim to the 
Court. 


The General Orders of 20th June, 1805, were read 
to the Court by the Judge Advocate, in the words 
and figures following : 

(COPY.) 
Commonwtalth of Massa. GENERAL ORDERS: 
Head Quarters, June 20th, 1805. 

The Commander in Chief, being authorized to 
complete the organization of the Legionary Brigade 
in Boston, in the first Division of the Militia, orders, 
that the Sub Legion of Light Infantry hereafter con- 
sist of the after mentioned four Light Companies, 
raised at large in Boston, viz. the Company command- 
ed by Capt. John Brazer; the Company commanded 
by Capt. Charles Davis ; the Company commanded 
by Captain Daniel Messinger ; and the Company 
commanded by Capt. Joseph Loring, Jun. The said 
Capt. Davis to receive a new commission as Capt. of 
Light Infantry, and to take rank from the date of his 
former commission as Capt. in the Legionary Infan- 
try ; Capt. Messinger will also receive a ney com- 
mission as Capt. of Light Infantry, and to take rank 
from the day of his former commission as Captain in 
the Legionary Infantry ; and Capt. Loring will also 
receive @ new commission as Capt. of Light Infantry, 
and to take rank from the date of his present commis- 
sion; and the Major General will issue his orders, 
agreeably to law, for the election of a Major to com- 
mand said Sub Legion of Light Infantry. 

By order of the Commander in Chief. 
Signed) Wa. Donnison, Adj. Gen. 
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Capt. Long acknowledges in open Court the regu- 
lar receipt of said General Order. 


The Judge Advocate then called upon Capt. Joseph 
Loring, Jun. to introduce any Witnesses, or testimo- 
ny he might please to offer. Capt. Loring answered 
that he should not offer any. ‘The Judge Advocate 
then enquired of Capt. Loring whether he was ready 
to proceed to his defence ? Capt. Loring replied, that 
he was not, and requested that he might be allowed 
time until Saturday next to prepare himself. ‘The 
Court took his request into consideration, ar.d ordered 
that the Court be adjourned to meet at the County 
Court House, in Boston, on Wednesday next, at 9 
o’clock, A. M. The Court was accordingly adjourn- 
ed to that time and place. 


EE 


Wednesday, Nov. 5, 1806. 


The Court met agreeably to adjournment, and on 
being called all answ2red in their places. The Court 
was opened by the Marshal. Capt. Loring, on being 
called, answered in his proper person. ‘The Court 
then adjourned to meet forthwith at the Center 
School House, School Street, Boston. 


Center School House, School Street, Boston ; 
Nov. 5th, 1806, 10 o'clock, A. M. 


The Court met agreeably to adjournment, and on 
being called, all answered in their places. Capt. Lor- 
ing, on being called, appeared, and answered in his 
preper person. ‘The Judge Advocate then read the 
36th Section of the Militia. Law, passed June 22d, 
1793, as applicable to the cause in hearing. The 
whole proceedings of the Court, hitherto had, were 
read by the Judge Advocate to the Court.* 


* The Judge Advocate proposed to the Court, that Capt. Loring’s De- 
fence should be examined by him, before it was read, which Capt. Loring 
refused toallow. The Court considered the proposition and determined 


eulnsg it. 
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Capt. Loring then read his Defence to the Court, in 
the words and figures following :— 


Mr. President, and Gentlemen of the Court, 


BELIEVING it to be one of the most irksome of duties to sit on 
a Court Martial, I have endeavored to render your sitting as short 
as possible, by offering in the outset a plea that would have con- 
fessed every material fact that could be proved against me. No- 
thing has, I trust, been proved, but what I was on my arraignment 
willing to confess ; but the honourable Court and Judge Advocate 
seemed to prefer the cotrse that has been pursued, and that I 
should offer the more usual plea, that throws the burden of proof 
on the prosecutor, and makes it the bounden duty of the Court to 
consider me innocent until my criminality is established. 

As nothing has been testified by any disintcresied witness, but 
what I have been ever ready to confess ; and as the Court have, 
by their judicious questions to the prosecutor, drawn forth almost 
every fact that I deem essential to my defence, I do not think pro- 
per to trespass on your valuable time so much as to adduce a sin- 
gle witness in my own behalf. If, gentlemen, your minds are 
now made up ; if you consider my guiltas already proved, I may 
here sit down in silence, and resign myself to my fate ; but, gen- 
tlemen, if your minds are yet open to hear what can be said on the 
other side of the question, I beg your candid and indulgent atten- 
tion to what I will now offer in. my justification. 

I am a Captain, with a commission signed by his Excellency 
Caleb Strong, and dated on the 15th Aug. 1803. It is by virtue 
of this commission, and none other, that | command my company, 
and take my lawful rank, during the portion of the year that | am 
exempted from arrests. 

The Miitia Law of this Commonwealth, passed June 22, 17953, 
says, that ~ all officers shall rank according to the date of their 
commissions :” Before I entered on the duties assigned me by 
my commission, I took and subsgribed the oath required by the 
constitution, that I would faithfully and impartially discharge and 
perform ail the duties incumbent on me as Captain, according to 
the best of my abilities and understandings agreeably to the rules 
and regulations of the constitution and the laws of this Common- 
wealth. The very words of my commission also command me io 
act conformably to the laws of this Commonwealth. 

I am therefore compelled, by the express command of the Le- 
gislature, by the obligation of my official oath, and by the express 
words of my commission, to consider myself as a Captain, taking 
rank only from the commission, which I have qualified myself up- 
on, and by virtue of which, I have undertaken to act as a Captain. 

If any officer of similar grade with myself, with a commission 
of ‘ater date, sees fit, under any pretence, to usurp command ovei 
sue, I consider myself bound in honor, in conscience, and in law, 
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not to allow his claims : his rank is surreptitiously obtained, and 
not to be conceded, without all honorable resistance, by any officer 
having rival pretensions. . 

Capt. Davis is, like myself, a Captain in the Militia. He, like 
myself, now commands a uniform company, raised at large. The 
difference between us consists in this—lI was commissioned to the 
command of my company on the 15th of August, 1803 ; he was 
elected and commissioned to the command of his company on the 
7th June, 1804. Both Capt. Davis and mySelf have taken the 
requisite oaths to act under these commissions. Prior to his elec- 
tion to his command he had been appointed to a Ward company 
as Captain a little more than a year, by virtue of a commissioa 
bearing date the 6th April, 1803. 

Having thus acted as a Captain for a year and two months by 
virtue of his commission dated 6th April, 1803, he received a new 
commission, giving him command of his present company, on the 
7th June, 1804. 

And although previous to the 7th June, 1804, I could not but 
consider him my superior, yet from and after the 7th June, 1804, 
we then being both Captains of select, disciplined, uniformed com- 
panies, I consider myself, and I actually was, by nearly 10 months, 
his superior, viz. from Aug. 15th, 1803, to June 7th, 1804: And 
I have every reason to believe he considered me so also ; for he 
never, to my knowledge, manifested any repugnance to my supe- 
riority; and in a Brigade muster, on Boston common, onthe 30th 
Oct. 1804, I marched as the second Cafttain, and he as the third, in 
the Sub Legion of Light Infantry, to which I was attached for the 
day, by order of Gen. Winslow. 

Had the several commissions, which gave Capt. Davis and my- 
self our respective commands over our uniformed companies, been 
both dated on the 15th Aug. 1803, I should cheerfully have allow- 
ed him his prior pretensions, which would barely have privileged 
him from drawing lots with me ; but if there be one day’s differ- 
ence in the date of commissions, prior pretensions cannot be re- 
garded, and the oldest must prevail. This doctrine is in conform- 
ity to the express requirements of the Militia Law ; and to the 
opinions of Adj. Gen. Donnison, communicated to his Excellency 
Gov, Strong, on the 27th May, 1805, and which has been read to 
you from the 23d page of my pamphlet of official letters and doc- 
uments. 

There was a General Order issued by his Excellency Governor 
Strong, on the 20th June, 1805, ordering Capt. Davis (without any 
new election) to receive a new Captgin’s commission, giving him 
back rank or retrosfective rank, front the 6th April, 1803, the date 


of his first commission, which he had for upwards of a year either 
resigned, or else forborne to act under. 

In conformity to this Gen. Order a new commission was issued 
to Capt. Davis. This commission is dated 20th June, !805, and 
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coutaiis an unusual interpolated clause, inserted ia writing, be- 
tween the printed lines of a printed form of a commission, giving 
him authority to take the above described retros/iective rank. 

It is by virtue of this commission that Capt. Davis comman‘s 
the company called “ The Boston Light Infantry ;” although a 
commission of this sort is not authorized by law, and is unprece- 
dented in the Militia establishment of this Commonwealth. 

This same General Order authorized me also to receive a new 
commission ; but as no provision was made for giving me any 
prior rank to that which I already possessed, and as 1 was satisfied 
with the lawful commission and rank which I then held, and which 
I now hold, and which I have sworn to fulfil and maintain accord- 
ing to the best of my abilities and understanding, agreeably to the 
rules and regulations of the constitution and the laws of this Com- 
yonwealth. As I could not possibly accept a new commission 
without abrogating my old one, and as this would be to me for a 
time a removal from office ; as I liad been, on the 15th Aug. 18053, 
duly commissioned to command in the Militia, and as the constitu- 
tion says “ No officer duly commissioned to command in the Mi- 
litia shall be removed from office, but by the address of both houses 
to the Governor, or by fair trial in Court Martial fursuant to the 
laws [PURSUANT TO THE LAws] Of the Commonwealth for the 
time being.”” As the Governor is, by the constitution, “ entrusted 
with the powers of Capt. General and Commander in Chief, to be 
exercised agreeably to the rules and regulations of the constitution 
and the laws of the land, and not otherwise ;”? and as that General 
Order of the 20th June is not accordant with the laws of the land, 
neither of this Commonwealth, nor of the United States; for ali 
these reasons connected together, I have been compelled to con- 
sider that General Order of 20th June, 1805, as unconstitutional, 
illegal, and void. 

I have not acted on that Order myself with my free will and con- 
sent ; and I ever have, and ever shall, according to the best of my abil- 
ities & understanding, by manly & honorable means, resist all claims 
of superiority usurped over me,,under colour of that Gen. Order, 

It is possible, that in conformity to that Gen. Order of the 20th 
June, anew commission, dated on the 20th day of June, containing 
an interpolated clause, giving me the same rank which J now and 
have ever held, may have been sent to me ; but I residing at Chel- 
sea, during the summer of 1805, .I do assure this honorable Court 
that I have never accepted or received any such commission, much 
less have I ever qualified or consented to act under it. Ii ft had 
ever received it, somebody must have delivered it to me, and it 
could be proved by better evidence, than the interested assertion of 
my prosecutor. 

Gentlemen, much is to be learned by the manner in which a 
witness testifies: The complainant, who is interested, deeply in- 
terested, in the event of this cause, is the principal witness against 
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and acted under his second Captain’s commission, dated 7th June, 
1804, you saw his reluctance of testifying ; you saw he had not, 
or pretended he had not that commission about him ; he offered 
in its stead a certificate giving an account of six commissions 
which he has held and still holds, for he says he never has resign- 
ed any of them, and now acts as senior officer pro tem. by virtue 
of them ali; he said, (if I rightly understood what he said) that 
from June 7, 1804, to June 20, 1805, he did guty by virtue of his 
commission dated 7th June, 1804, and whenever his rank came in 
question, he drew from his pocket his old dead commission dated 
April 6, 1803. Did any military officer, before Capt. Davis, ever 
carry two commissions in his pocket for the sake of claiming rank 
in his own Regt. by one, and doing duty by another ? This, in my 
opinion, gentlemen, is an idea too preposterous for to be treated 
seriously, 

However he is promoted, or wherever he is reluctantly trans- 
ferred, he never yet resigned a commission, and his commissions 
never die. 

He is, according to his theory of rank, one Ensign, one Lieuten- 
ant, three Captains, and a Major, at the same time. And if, by 
his regular and rapid promotion, he should ever become Governor 
of this Commonwealth, all his subordinate commissions will, I 
trust, avail him then, as well as they do now ; and he must out- 
rank every Commander in Chief that was ever known before. 

Gentlemen, my first commission is my only commission, how- 
ever others may commute their commissions, or affect to hold 
three commissions, and rank by them all, I chuse to retain mine, 
and the simple rank it gives me. I mean to stand or fall by my 
first and only commission. 

Had I consented to throw away my present commission and (in 
obedience to the General Order of the 20th June) to receive a new 
commission of that date, I should have acquiesced in a principle 
that would have rendered every Captain in the State liable to be 
called on to throw up his lawful commission, and accept such a one 
as the Governor might at any time see fit to substitute in its stead. 
This would soon derange the system of the Adjutant General’s 
office ; it would introduce endless confusion, eternal and unsatis- 
factory disputes about rank—it would nullify the provision of the 
law, which wisely says, in order to prevent disputes, that all officers 
of a similar grade shall rank by the dates of their commissions ; 
it would totally disorganize the militia, render all militia laws nu- 
gatory, and finally introduce into our free Commonwealth a gov- 
ernment of men and not of laws, in direct violation of our consti- 
tution, which says, in the 30th Art. of the Declaration of Rights, 
that, “in the government of this Commonwealth, the Executive 
shall never exercise the Legislative and Judicial powers, or either 
of them ; to the end it may be a Government of Laws and not of 
Men.” / 
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I have, 1n every instance, where it behoved me, protested agains* 
this General Order of the 20th June, and in no particular have £ 
manifested an acquiescence in its principle. 

Accordingly, in the evening of the 22d July, when I was ordered 
to meet with Brig. Gen. Winslow and the officers of the Light 
Infantry companies, for the purpose of choosing a Major for the 
Sub Legion of Light Infantry, | entered my protest with General 
Winslow, against being attached to the battalion of Light Infantry ; 
if it were (in conformity to Gen. Orders of the 20th June) to be 
at the expense of my rank. 

I also, on the 28th July, 1805, forwarded a remonstrance to 
Gov. Strong, against an arrangement at Head Quarters, which 
cassie suspended me, without any unmilitary conduct or neg- 
lect of duty, being laid to my charge ; I say superceded, because 
a Captain, who, from the 7th June, 1804, to 20th June, 1805, had 
been under, was instantly, without any unmilitary conduct or neg- 
lect of duty on my part, placed over me. 

Finding these precautionary measures of no avail, and finding 
myself, at the Brigade Muster, on Boston common, on the 30th 
Sept. 1805, ordered to take a station in the Light Infantry, inferior 
to that of Capt. Davis, although I had, on the same Boston com- 
mon, on the 30th Oct. 1804, at a Brigade Muster, taken, as I be- 
lieve, undisputed rank of Capt. Davis; finding myself thus super- 
ceded, and finding my men unwilling to turn out under me, on 
account of my being, as the world might think, a superceded and 
disgraced officer, I forwarded to Gen. Winslow, ere I left the fiele, 
a protest against the orders issued for the arrangement of that day’s 
review and inspection of the Brigade, so far as they degraded my 
commission and rank, by placing me under the command or rank 
of Capt. Daniel Messinger and Capt. Charles Davis, each of whose 
commissions were posterior in date to mine. 

For the alleged offence of presenting this protest, together with 
three other specifications of charge, I was arrested by Gen. Win- 
slow on the 8th Oct. 1805, and brought to trial before a Court 
Martial, assembled in this place, on the 29th of the same month. 

After a full and complete investigation into the nature of the 
charges against me, I was fully acquitted on every article of the 
complaint.—Not that I in any manner denied the making and of- 
fering that protest, but I presume the Court must have been of 
the opinion that the peculiar circumstances of the case were such 
as completely to have justified me in what I did. 

That Court, I presume, fully and impartially considered the 
principle of that protest, in all its bearings and consequences, and 
passed such a judgment as induced me to believe that the matter 
would forever remain at rest, and that I should never be tried 

again on a like complaint. 

In truth, gentlemen, I was so thoroughly tried a year ago, that 
unless some offence of a widely dissimilar nature could have been 
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alleged against me, I never expected to be tried again. by a Court 
Martial. 

But I find myself again compelled before another honorable 
Court, to give such an explanation of my conduct and situation, 
as circumstances have rendered necessary ; and wait the decision 
with that composure ef mind, which will best evince my conscious 
innocence. 

Since the 7th June, 1804, I have considered Capt. Davis as vol- 
untarily having gone below me; I therefore have no reserve in 
confessing I did refuse to receive, from Capt. Davis, the orders 
mentioned in the first specification ; and I will ‘now give my rea- 
son for so doing. 

Those orders, as they first came to me, did not purport on the 
face of them to have been directed by any competent authority toe 
Capt. Davis, as senior officer pro tem. of the Leg. Brigade : it did 
not appear that they had been transmitted to Capt. Davis as the 
channel of communication to the other Captains of uniformed com- 
panies ; nor did it appear, by any thing those orders contained, 
that the Brig. General or the Brig. Major looked upon him as the 
organ of communication ; and there was no reason to expect, bus 
what those orders, if they bad come to Capt. Davis from the Brig- 
ade Major, would also have come to me from the same hand. 

The Brigade Orders of the 18th, and Capt. Davis’ Sub Legion 
Orders of the 26th, predicated on Division Orders of the 16th Ju- 
ly, which I am accused of having refused to receive, were in the 
words and figures following : 


“ Brigade OxpeErs. Boston, July 18, 1806. 
Transmitted by order of the Brigadier General. 
CuaRLes CLEMENT, B. Major.” 


« Susp Lecion OrpDERs. Boston, July 26, 1806. 
Transmitted by order of Capt. Charles Davis, senior officer 
pro tem. of the Sub Legion of Lt. Infantry, Legionary Brigade. 
Joun WinsLow, Jun. ddje. 
To Capt. Joseph Loring.” 

These Orders were handed me in the afternoon of the 26th Ju- 
ly, and I returned them with a respectiul letter, setting forth the 
date of his and my commissions, and concluding, in as civil lan- 
guage as | was capable of, that I could not acknowledge him as 
my superior, without violating my oath of office. Another rea- 

son for my refusing to receive or rather returning those orders, is, 
I knew that Daniel Messinger, Esq. on the 14th Feb. last, was 
appointed Majer Commandant of the Sub Legion of Light Infan- 
try ; to whom orders are directed from the Brigadier General, 
and by him communicated to the several Light Infantry Captains. 

I knew that Major Messinger was the proper organ through 
whom all orders respecting the Light Infantry were to come to 
all Light Infantry Captains ; and all orders coming to me indi- 
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rectly from the Brigadier, that did not purport to be directed to 
Major Messinger, and by Major Messinger to me, I did consider, 
and had a right to consider, as unauthorized, unofficial, and not en- 
titled to be by me received and obeyed :—For, when a field officer 
is put in arrest, or in any manner incapacitated from acting in his 
official station, it is usual in the Legionary Brigade, for the Briga- 
dier to announce it in orders ; and the Brigadier at the same time 
designates the officer, who, as senior Captain, is to become the 
organ of communication between superior and inferior officers. 

Accordingly, when the field officers of the Legionary Intantry 
were in arrest, inthe Spring of 1804, ict was announced in Brigade 
Orders, dated May 19, 1804, that the officers of the Legionary 
Infantry must obey Captain Samuel Stetson as senior officer, re- 
ceive orders from him, and make returns to him. 

This, gentlemen, being the practice in this Brigade, I had no 
reason to expect orders from any body, conformably to an order 
of the 15th February, but Major Messinger, until it was announce 
ed in orders, that Major Messinger was absent, or in arrest, or in 
some manner incapacitated from being the organ of communica- 
tion between me and the Brigadier. ° 

I hope, gentlemen of the Court, these reasons will appear fair 
and conclusive. 

In answer to the second specification, I acknowledge that Capt. 
Davis did write a letter to me on the first of Aug. wherein he signs 
himself senior Captain and Commanding officer of the Sub Legion 
of Light Infantry, in the absence of Major Messinger. 

He also again sent to me Division Orders of the 16th July, but 
the Brigade Orders and Sub Legion Orders were new — 
and different in their phraseology from those he at first sent me 

It will appear, on inspection, that this second set of otders now 
purported to bz directed to C. Davis, senior officer Sub Legion Lt. 
Infantry : even the phraseology of his own order was altered from 
what it come to me at first. 

His orders now purported to be transmitted by order of Charles 
Davis, Captain in, and senior offfcer pro tem. of, the Sub Legion 
of Light Infantry, Legionary Brigade. 

These orders, I confess, purported to be directed to him, and 
the word Major in the direction of the Brigade Order to him, ap- 
peared by his modesty to have been erased. 

Gentlemen, this letter of Major or Captain Davis to me, con- 
tains the first shadow of information I have ever had of the absence 
ot Major Messinger. Having other avocations and concerns, than 
that of enquiring after other people’s business, I did not know that 
Major Messinger was absent. I have other employments, than 
those of watching his motions, except when we are in the field 
together ; and I cannot be blamed for not being apprized of a fact 
#0 important, and which, if true, I humbly conceive ought to have 
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been made known officially to the troops under his command, 
through some channel different from and higher than that by which 
it has been communicated, 

I now perceive, in the newspapers, the name of Major Daniel 
Messinger, among the passengers arrived in the Galen, from 
London. I learn his absence and his return at the same time and 
by the same authentic source. When he left the country and how 
long he has been gone, I am utterly unable to say. I am sure, 
however, his residence abroad has been of acy short duration, 

Gentlemen, I have attempted to shew that I had a right to ex- 
pect Sub Legion Orders would come to me from Maj. Messinger, 
if from any one in that Sub Legion ; and I had no reason to 
expect them to come t~ me from any one else, until I had official 
notice of Major Messinger’s absence : For, next to Major Messin- 
ger, I do not allow that there is any Captain of Light Infantry 
senior or superior to me in rank. 

I sent back the orders mentioned in the complainant’s second 
specification without an irritating remark, and without any depar- 
ture from that respectfulness of manner which is due from one 
officer to another. And I trust to your candour, that my conduct 
will not appear to have been of that unofficerlike kind, which the 
complainant has laid to my charge. 

Had I even known of the absence of Major Messinger, Captain 
Davis is the last man from whom I could expect to receive an or- 
der; because I did believe that Capt. Davis, sometime before the 
7th June last, had accepted an appointment as a staff officer, with 
the rank of Major, whigh would, I presumed, have been a virtual 
relinquishment of his office of a Captain. It was announced in 
Division Orders of the 7th of June, in these words, “ The Com- 
mander in Chief has been pleased to appoint Charles Davis, Esq. 
Judge Advocate for the Ist Division.” Charles Davis, Esq. ac- 
cordingly officiated as Judge Advocate on Wednesday and Thurs- 
day, the 2d and 3d of July last, at a Division Court Martial for the 
trial of Lieut. Sanborn ; and the Division Orders of the 16th July, 
giving the result of that trial, and which I am charged of not 
receiving from’ Charles Davis, senior officer pro tem. actually 
contain his name, signed Judge Advocate of the Ist Division of 
Massachusetts Militia. 

Charles Davis, Esq. was mentioned in the Centinel of July 5th, 
as one of the 4th July procession, with rank and title of Maj. Davis, 

Judge Davis received his appointment pursuant to aneAct of 
the General Court, passed on the 14th March, 1806, by which it 
is enacted, that in each Division a Judge Advocate shall be recom- 
mended by the Major General, and if approved by the Commander 
in Chief, commissioned by him with the rank of Major. It is 
made the duty of this Judge Advocate to attend all Courts Martial 
within the Diyision, except in case of inability or some legal im- 
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By the constant liability of this Staff Officer to be called on his 
official duties at any time, to any part of the Division, I presume 
to think there is an incompatibility between the two offices of Judge 
Advocate with the rank of Major, and of a Captain in the line at 
the same time. 

I believe it is not usual in any service, where a permanent Judge 
Advocate is appointed, for the Judge Advocate to hold any com- 
mand, or to become the channel of communicating any orders 
except those which bejong to his own department. I had, there- 
fore, a right to presume it was from an innocent error in judgment 
somewhere, or from a disposition to trifle with me, and add to my 
numerous embarrassments, that those orders were sent by Mr. 
Davis to me. 

The Adjutant General and Quarter Master General are each of 
them Staff Officers, with the rank of a Brigadier General ; but 
they neither of them officiate as Colonels of Regiments: nor have 
they any command whatever in the line. 

I am informed that Adjutant General Donnison was, like Mr. 
Davis, a Captain of a Company at the time he received his present 
appointment in the General Staff; but he had too much modesty 
to wish to engross in his own person two incompatible offices ; 
and that it was universally considered that his acceptance of his 
appointment in the General Staff was, ipso facto, a resignation of 
his command in the line. 

It is unusual for a Major General’s Aid de Camp to act as Cap- 
tain ; and I suppose the Judge Advocate would be on a similar 
footing. 

Supposing the first Division of Massachusetts Militia were all 
to be called into actual service, is it supposable that Mr. Davis 
would or could draw the pay of a Major and of a Captain at the 
same time ? Does not the law contemplate that the employment 
of a Judge Advocate is enough for one man ; and is not the rank 
and pay of a Major quite a sufficient compensation for the services 
of a Judge Advocate ? 

Gentlemen, having had no official notice that Major Messinger 
had left the country ; having had official and unofficial notice that 
Mr. Davis had been appointed Judge Advocate ; and having rea- 
son to believe that I must of necessity be acknowledged the undis- 
puted senior in rank to any Captain in the battalion of Light 
Infantry, I trust you will not find me guilty o1 either of the two 
first specifications. 

Capt. Davis, in the course of three years past, has received three 
Captain’s commissions, and one Major’s commission. 

If it is lawful for Capt. Davis to receive on the 20th June, 1805, 
a third Captain’s commission, giving him retrospective rank, (skip- 
ping over his second Captain’s commission) from the 6th April, 
1803, the date of his first commission, why was not his second 
conunission of a similar kind to that of his third. 
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If the commission which he received, bearing date on the 7th 
June, 1804, had given him retrospective rank from the 6th April, 
1803, there would not have been quite so plausible a ground for 
resisting his pretensions to outrank me ; but when he consented 
to receive and qualify himself upon a commission dated 7th June, 
1804, he thereby virtually consented I should go above him; and 
I continued above him from June 7th 1804, till Fune 20th, 1805 3 
and after that, for him, as a Captain, to be mounted over my head, 
is a matter that has given me, in my opinion, the most substantial 
cause of complaint. 

The appointment of Judge Advocate, which had been conferred 
on Capt. Davis, afforded him an opportunity to extricate himself 
from the embarrassments with which we are both unhappily sur- 
rounded, and he might with honor to himself, by betaking himself 
to his appropriate sphere in the staff, have prevented my suffering 
any longer from the difficulties necessarily incident to our respec- 
tive situations. 

You will decide whether he has not been wanting in that delica- 
cy towards me, in this respect, which would have done him more 
honour, than alt the military fame he has acquired under all the 
unusually numerous commissions he has ever held. 

I believe it to be a clear principle, that when an officer resigns 
or forbears to act under his commission, he relinquishes all rank 
and pretensions which that commission imparts, except over ofh- 
cers of a similar grace and date of commission with himself. 

Gentk men, it is a maxim with all Courts of Judicature, that it 
is better that ten guilty men should go unpunished, than that one 
innocent man should suffer: If, gentlemen, there has been any 
thing peculiar in my situation; if I have been so circumstanced, 
that any other man, situated like myself, might without any dishon- 
ourable intentions, have been liable to go wrong: if there are those 
circumstances attending my case (as there certainly are) which 
have caused many wise men, and honest military men, to differ in 
their opinion with regard to my duties and my rights of rank ; if, 
gentlemen, you can prevail on yourselves to believe that I am not 
enamoured of contention for contention’s sake ; if you believe L 
am ready and willing to go right, if any body will enlighten my 
path ; if, in fine, gentlemen, you can have a shadow of doubt on 
your minds respecting my guilt or innocence, you are bound in 
honour and in conscience to acquit a brother officer, of whom, till 
this trial, you never knew a dishonourable action effectually laid to 
his charge: 

Gentlemen, I now come to the Sd specification, which charges 
me with having, on the 5th March last, published a Pamphlet, en- 
titled “ An Exhibition of Facts, supported by Documents,” &c. &c. 

I cannot but be surprized that, after a lapse of so many months, 
T should be brought to trial before a Court Martial, on account of 
that publication! Iam surprized that Major Messinger did not, 
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before he went to Europe, arrest and bring me to trial for its pub- 
lication, if in his opinion it contained any thing cognizable by a 
military tribunal! And above all, lam surprized that Maj. Davis, 
considering the friendly feeling towards me as a brother officer, of 
which he makes so great a display in his letter to me of the Ist of 
Aug. did not have the goodness to mention to me, that he felt 
himself injured by that book. 

Gentlemen, the first manifestation of his feelings towards me, 
as a brother officer, is in the long, formal, and overcharged article 
of complaint, for which I am arrested, and now a prisoner on trial 
before you. Had he been frank enough to mention to me his dis- 
satisfaction, I should with pleasure have done every thing in my 
power to set things right. But no man has ever called upon me, 
and Iam not conscious that I have given Major Davis, or any 
other man, any reason to call on me as a criminal on account of 
that book. 

Mr. Davis is not, to my recollection, any where mentioned in 
that book in a way derogatory to his honour or integrity ; and had 
he had the goodness to have specified the particular passages of 
that book, with which he professes himself aggrieved, I would 
have been prepared to prove them all either innocent or true. 

I assert it is neither intended nor calculated to do him any inju- 
ry: if it has done him any, he could have shewn it. 

I also assert that it has none of that wicked, malicious, disor- 
fanizing tendency to break up the militia institution of the State, 
which he ungenerously lays to my charge. The militia never 
was on a more respectable footing, (generally) than at present ; 
and it is not in my power or inclination to alter its character. No 
Captain in the Commonwealth can feel a greater interest and 
pride in the character of the militia than myself, according to my 
feeble abilities ; no Captain ever made greater exertions for its 
advancement ; and no Captain ever objected more than I have, to 
the degradation of one officer, to the ambition of another. 

I believe it cannot be necessary for me to detain you long in 
vindicating myself from this vague and indistinct charge. I know 
not to what particular parts of the book to direct my defence: I 
must, therefore, leave the whole book to speak for itself, and be 
its own vindicator. I am sensible you will not condemn my book, 
until you have read it with that cool, unbiassed, deliberate atten- 
tion, which is absolutely necessary in order to pass a correct judg- 
ment upon the tendency of the book, and the motives of the author. 
You are welcome to condemn me and my book, if you can find it 
in your hearts so to do. 

Although I believe I should be safe in not saying a word further, 
T will make a short statement of facts relative to the publication of 
that book. . 

[ had been arrested by General Winslow, on the 8th Oct. 1805, 
for four high charged crimes aad misdemeanors ; one of which 
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was for protesting against being placed by Sins below Capt. Davic, 
at a Brigade muster on Boston common on the 30th Sept. 1805, 
when the date of my commission entitled me to be placed above 
him. 

From the 8th to the 29th of Oct. (20 days) I continued under 
arrest, before I was brought to trial, and even then, owing to the 
neylect of Gen. Winslow or his Brigade Major, Mr. Clement, my 
trial met with an unnecessary delay ; and it wads not till the 8th of 
Dec. that it was finished ; so that, from the day of my arrest, till 
the day of my discharge from the Court, was two months. At 
the expiration of twenty days after my trial was finished, to wit, 
on the 28th Dec. I sent a respectable letter to Gen. Elliot, request- 
ing it as a favour that the event of my trial might be made known, 
and [ relieved from my long and embarrassing arrest. 

Gen. Elliot did not deign a reply. In January I wrote to Gov. 
Strong, requesting his interposition in my behalf, and after a lapse 
of some weeks, being enquired of by the Adjutant General, Gov. 
Strong made answer, * he did not doubt Gen, Elliot would do right.” 

On the 2ist Feb. I memorialized the General Court. The 
committee, to whom it was referred, did not think it proper for 
them perhaps to intermeddle with the offictal duties of Gen, Etli- 
ot, and finding myself, after a vexatious trial, without any relief, 
labouring under anxieties which my private affairs rendered pe- 
culiar to myself, having lost, by my long arrest, an advantageous 

opportunity of embarking on a foreign voyage, at the expiration 
of five months from the date of my arrest, I published the book 
for which [ am now arraigned as a criminal to answer to Major 
Davis !! 

I published the book to obviate the many slanderous aspersions 
that were put in circulation against me, while I was kept in the 
dart, from knowing the result of a tedious and long protracted 
trial, that had for months been clearly and decidedly in my favour. 

From the beginning of Oct. the time of my arrest, until the 
beginning of March, my character was lacerated and bleeding, 
through the instrumentality of thosé who triumphed in my dis- 
tress; and I had no means to defend mysclf against their misrep- 
resentations, but to appeal to the public, 

This I did some time after the 10th of March, and not before, 
as will appear by the record of the District Clerk, although the 
prosecutor alleges it to have been done on the Sth. In criminal 
prosecutions, the day is material; at least a crime must not be 
charged a single day before it happened : I certainiy kept myselt 
innocent till the 12th of March ; and every moment that a man 
keeps himself innocent in the midst of temptations, is not guilty, 
and is entitled to credit for his integrity. 

I published the book merely to defend my character, and, if pos- 
stble, to accelerate my liberation from the grasp of oppression 
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f had no design or wish to subvert the harmony or subordima- 
rion that so happily prevails anrong that portion of the troops to 
which [have the honor to belong. Whatever may have been Mr. 
Pavis? sentiments, the public sympathy was certainly strong in 
my favour ; and I believe thet the most impartial and honourable 
men in the community considered me driven to the course | took, 

ot from the guilty, wicked, depraved, disorganizing motives, 
which Capt. Davis attributes to me, but merely from the peculiar 
and unprecedented necessity of the case. 

Major Davis does not pretend that he is the only gentleman 
mentioned in that book : And does he pretend to step forth the 
common champion (by bringing me to a Court Martial) to vindi- 
cate the reputation of every gentleman, who, like himself, may 
labour under the supposed stigma of being named in my book ? 

Before I meet him as the common champion of them all, I 

..nust first know that they have authorized 47m: to espouse the cause 
of their bleeding honour ; ana if I vanquish the champion, I must 
know whether, even after, the parties (whom he will call injured 
parties) will not still have the same demands upon me, as if Mejor 
Davis had never combatted in their behalf. 

I acknowledge myself answerable to Capt. Davis and to no one 
else, for any false, injurious observations I publish concerning him ; 
but [can by no means allow that he has aright to call me toa 
Court Martial for the supposed crime of publishing any book ; 
when, aiter my trial on his complaint, another person may have an 
equal right to call me to another Court Martial for publishing the 
same book ; for so vague and uncertain is the charge of a pre- 
tended crime for publishing a book, that if one man can arraign 
me for it, twenty may with equal propriety ; for a conviction or an 

acquittal in one trial will be bo security to me against being har- 
rassed with the same charge, repeated twenty times over, in the 
same general and indecisive wav, 

In deciding upon this fpecification, gentlemen, I truft the fol- 
lowing queries will arife in your minds : 

tt. In atime of peace, and while the civil courts are open for 
the redrefs of every wrong and injury, is a militia captain liable 
to be called before a military tribunal for the alleged crime of 
publifhing a book ? 

2d. Has one militia officer a right to call another to account 
before a Court Martial for any publication, without fpecifying the 
paflages by which he profefles and proves himfelf to be particular- 
ly aggrieved ' 

Sd. If an officer is bound to anfwer in any Court, to the gen- 
eral charge of publifhing a book, muft not every individual, whe 
profeiles himfelf injured, join in the complaint, or is the officer 
liable to be harraffed with divers complaints for the fame offence ? 

sth. Has every body a right to profecute me for the alleged 
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crime of publifhing that book? If every body has nota right to 


profecute me, what peculiar right has Capt. Davis to undertake 
the bufinefs, in preference to any body elie ? 


5th. Is Capt Loring anfwerable to any body except to Maj. 
Meffinger, conformably to General Order, for any unmilitary con- 
duct, negle& of duty or difobedience of order, of which he might 
have been guilty under the command of Maj. Meflinger, and while 
he was in Bolton ? 

Gth. If 1am called to account, and condemned as a criminal on 
the complaint of a man, who has no exclufive right to call me to 
a account, will my condemnation be a bar to the complaint of 

y other perfon who may be more particularly aggrieved, and 
rah a faurer right to arraign me ? 

Gentiemen, this charge of publifhing a book, made by Mr. 
Davis, and made at this particular time after Maj. Meflinger’s de- 
purture, and juft before his return, I am perfuaded you will con- 
fider as a mere make-right charge thrown into the icale to make 
up for the lightnefs of the other two. 

Maj. Meilinger is faid to be a judicious officer and a good dif- 
ciplinarian ; if it behoves the fenior officer of the Light Infant: ry 
to bring me to an account for the fuppofed offence of publifhing 
this book, does it alfo belong to the fenior officer pro tem? If 1 
am liable before a Court Martial, for this offence, why was I not 
arraigned long ere now? Why has it been treafured up in fe- 
cret againft me until this late hour ? What reafon can be aflig ned, 
except. that in the opinion of the profecutor it would not do. to 
ftand alone, and mutt be kept nearly a year, until two other charges 
of equal ftreugth and folidity could be found to be ient into the 
world as fuppor ters by its fide P 

To recepitulate—If, gentlemen, you fhould be of opinion that 
the order of 20th June, is contrary to the Militia Law, which fays, 
‘* all officers fhall rank by the date of their commiffions,’’ and if, 
when the law and an order are at variance, you are of opinion 
that the law fhould prevail, you will, I hape, pay fome refpeét to 
the prececent of my former acquittal, and fay ] am not guilty of 
the firft and fecond {pecitications. 

But, Gentlemen, even if you fhould be of opinion that orders 
are in all cafes to be obeyed, and although your commifficn and 
oath make it your firft duty to obey the laws, ftiil I prefume to 


expect your acquittal : 


tft. Becaufe I did not know of Maj. Meffinger’s abfence, ner 
did I know that [ was to expe& orders fince my annexation to 
the Light Infantry) from any body, except Maj Meflinger. 

2d. Becaule, even if Capt. Davis could, by fair confirudtion, 
be confidered as a Captain prior in rank to myfelf, I did expect 
cand had reafon to expe@& that Mr. Davis had abdicated his C: atp- 
taincy, previous to the 7th June laft, when he began and oificiates 
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with the rank of Major in the-Divifion Staff. He was then men- 
tioned in Divifion Orders, not as Capt. Davis, but as Charles Da- 
vis, Eig. and he figned the proceedings of the Court Martial that 
tried Lieut. Sanborn, not as Captain and Judge Advocate, but 
iimply as Divifion Judge Advocate. 

3d. I fent back thofe papers which are called orders, merely 
as a precautionary meature, to prevent the reception of them op- 
crating to my difadvantage in the fettlement of my rank, which 
has ever fince 20th June, 1805, been as unfettled as Capt. Davis 
pretends his was between the 7th June, 1804, and the 2uth June, 
1805. 

The difpute between Capt. Davis and myfelf is now before his 
Excellency the Governour and Council, and I have every reafon 
to expect a {peedy and decifive fettlement in my favour. 

Thofe papers were mere communications, giving the refult of 
Lieut. Sanborn’s trial ; as they commanded nothing to be done, 
and as the public fervice could not poffibly fuffer by my infiting 
on the punctilio of my rank, which is yet in queftion and unde- 
cided, J thought myfelf by no means culpable in not receiving 
thofe orders from Judge Davis. 

The two firft {pecifications are the appendix to my trial, which 
engaged my unremitting attention all laft autumn, winter and. 
{pring.---If I was wrong then, I am wrong now ; If I was right 
then, I tru% Iam right now. I prefume to hope, that an officer 
is not to be harrafled with repeated trials for fuppofed offences, 
which are fimilar in their nature, and that an acquittal on one 
trial wil] lead to an acquittal on another, in all cafes where the 
charges are not in their nature diffimilar. 

With regard to the third charge.—-1ft. I contend, that hav- 
ing publifhed my book in the month of March, while Maj. Met- 
finger was in Bofton, and commanding the battalion of Light 
Infantry, Iam, gentlemen, no more anfwerable to Capt. Davis 
for this pretended crime, than I am to either of you ; and I con- 
tend, that if I am anfwerable tq any body, I am not anfwerable 
to every body, and that I muft be acquitted on all profecutions 
for this fuppofed offence, until fome officer appears as my profe- 
cutor, to whom it of right belongs to call me to an account. 

ad. That if any injury has happened or can happen to any bo- 
dy by the publication of my book, the common law is fully com- 
petent to redrefs it, and that a military tribunal cannot take 
cognizance of any matter that may properly be brought before 
a civil tribunal. 

3d. Iam not liable to be called, by Maj. Davis, before any tri- 
bunal for publifhing any book, unlefs Mr. Davis is himfelf per- 
ionally injured by the publication of that book. No man on earth 
received promotion fatter than Maj. Davis ; his blufhing honors, 
noth civil and military, bloom as luxuriantly on him now, as ever 
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they did, before my publication. He therefore has never been, 
and I believe never will be injured by me. ; 

4th. My Exhibition of Faéts, fupported by official documents, 
contains no falfehoods nor mifreprefentations concerning any body : 
the comments are not numerous, and follow the neceflary conie- 
quences from the documents. 

5th. If Ihave, in that book, flandered Mr. Davis, he has not 
thought proper to {pecify how or wherein } have flandered him ; 
it is therefore not in my power to defend myfelf againft this gen- 
eral charge. 

If the book is not true, I cannot adduce any evidence of the 
truth of the book, other than that which the book itfelf contains. 
I affert the book in every particular to betrue. If it is not, my 
adverfary ought in fome way or other, either public or private, to 
have pointed out the parts, that it was his exclufive and particular 
xight to call me to an account for. , 

oth. With regard to the time of making that publication, it is 
introduced as an aggravating circumftance, that mem the pub- 
lication at the particular time I did. | 

Gentlemen, I had wajted and waited, and fupplicated and prayed 
to know the refult of my laft year’s tial ; Lhad, by reafon of my 
Jong and vexatious arrefe loft an advantageous opportunity of 
going abroad. I was fuffering in reputation, and in my pecuniary 
concerns ; my mind was under a continual irritation ; but I be- 
lieve | have conducted myielf as temperately and difcreetly as 
any body elfe would have done in my circumftances, and I am 
firmly of the perfuafion, that the publication of that book was 
the only effectual means of fhortening an arreft, that bid fair to 
Jat during the will and pleafure of thofe, in whofe power I was, 
and who had, for five months, been detaining me from the pur- 
fuits of my lawful avocations. 

The publication was commenced with the intention of making 
an effectual appeal to the Legiflature for relief ; but it could noi 
be got through the prefs, until it wastoo near the clofe of the lait 
winter’s feffion, to have any thing done. I therefore altered my 
original defign, and made my appeal to my brother officers of the 
militia, with whom my character was labouring under the moft 
unjuft imputations. 

What Officer is there among you, gentlemen, who will not 
contend for his rank ? And what man is there alive that will not, 
by every honourable exertion, endeavour to ftand fair in the efti- 


mation of his fellow men ? It is my conflitutional right to petition 


the Legiilature, and to ufe the freedom of the prefs. No indivi- : 
dual on earth can call me to an account for the exercife of thefe 
rights ; unlefs he proves himfelf injured. 

My book developes fome of the policy which has been purfued 
cowards me and my company ; it verifiesthe maxim quoted from 
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‘he ummortal Beccaria, and contained in its title page: “ That 
sn every human fociety there is a continual effort tc confer on one 
part, the height of power and happinefs, and to reduce the other to 
the extreme of weaknefs and mifery.” My book contains the truth, 
and nothing but the truth ; and becaufe it contains the truth, it if 
therefore obnoxious: like ‘* The Rights of Mon,” itis to be cried 
down ; it is to be branded asa libel; perhaps burnt by the hands 
of the common hangman’ and Capt. Davis, w ithout being par- 
ticularly interefted, has volunteered himfelf to become the pubiic 
profecutor. 

Gentlemen, if any thing I fay fhould feem too harfh for the 
occafion, I hope the Court will pardon me, when they confider 
the dark infinuation in the complaint, that [ have been guilty of 
many and divers inftances of unmilitary condudé, neglect of duty, 
and difobedience of orders, other than thofe the profecutor has 
condefcended to fpecify ; and when the Court contider, alfo, the 
ageravated language in which the third {pecification is drawn, and 
the iniquitous intentions therein moit undefeivedly afcribed to me. 

Gentlemen, I do not deem it neceflary to teflify myfelt, or pro- 
duce a fingle witnefs in my own behalf. I have at fome length 
difclofed a plain, unvarnifhed ftate of facts that {peak for them- 
felves ; facts that are public and notorious, and which no courte 
of teftimony could render more plain. If ‘the Court believe my 
ftory true, they will give it what weight it deferves If they be- 
lieve it falfe, they will condemn me ; provided the profecutor has 
in their opinion made out his cafe, sad added fufficient teftimony 
to put my criminality of intention beyond a doubt. f 

I will now take the frcedom to cite a few paflaccs from approved 
writers, in order to fhow---First, The precifion of time and circum- 
flances neceffary to be fet forth in all crimiial complaints---~and 
Second, The degree of credit which is due to the witnefles adduced 
in fupport of the profecutor. I fhall then clofe my Defence 

Extract from M’Artnur’s Principles and Praétice of Naval and 
Military Courts Martial, 2d vol., 

“« The particular fa&s charged and in what manner committed, 
with the time and place, are directed to be clearly fpecified in all 
complaints for bringing offenders to trial by Courts Martial, upon 
fmilar principles as is directed by Courts of Law in all indiétments. 
This {pecification of the crime or offence of which a perfon ands 
accufed, i is effential to the ends of juflice, in order that he may 
have a fair opportunity of exculpating himfelf,”’---page 5. 

«The time when the fact is charged to have been done, fhould 
alfo. if possible, be correctly fet forth, more efpecially if the offence 
be of a capital nature Thus the particular day of the month 
fhould be affigned which, with the {pecification of the place, may be 
efentially n eceffary to a prifoner’s defence.’’---poge 6. 
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‘¢ The offence itfelf ought to be fet forth with clearnefs, precifion, 
and certainty, and the fame rule fhould be obferved in complaints 
or accufations againit offenders, as is praétifed in Courts of Law 
in indictments.” -—page 7. 

‘¢ We have inftances daily of the technical forms of our criminal 
laws fheltering delinquents from punifhments, and faving them 
from the formal confequences of their crimes’’---page 9. 

Extract from Apzie’s Treatife on Courts Martial, page 175 ; alfo 
4th vol. of Blackftone, page 368. 

“ The general rule that runs through all trials is this, that the beft 
evidence the nature of the cafe admits of, fhall always be required, 
if poflible to be had ; for if it be found that there is any better 
evidence exifting, than is produced the very not producing it, is a 
prefumption that it would have detected fome falfehood that at 
prefent is concealed.”” 

Extract from M’ Artirur’s Treatife on Naval and Military Courts 
Martial, 2 vol. page 46. 

“The credibility of a witnefs diminifhes in proportion to his 
hate or friendihip for the accufed.” 

Page 47.---« In our criminal Courts it is now confidered a rule of 
law and the fame confiderations fhould hold at Courts Martial) 
that if a jury entertain a reafonable doubt upon the truth of the 
teftimony of witneffes given upon the iffue which they are fworn 
well and truly to try, they are boundin confcience to deliver the 
prifoner from the charge found againft him in the indictment, by 
giving a verdict of not guilty. This reafonable doubt may refult 
trom various caufes, extrinfic of the evidence given upon oath ; 
for a witnefs may be perfectly competent and {wear pofitively to 
acharge, material to the iffue trying, and yet not deferve credit 
from the CourtorJury. The infamy of his character, drawn from 
him upon a crofs examination, or given in evidence againft him by 
other witnefles ; his mistrust in the event of a trial or prosecution ; an 
apparent influence on his mind ; and various other circumitances 
may render him unworthy of credit even on his oath. So the cre- 
dit of a witnefs may be materially affe&ed, or totally deftroyed, 
by his manner of giving evidence. Kefentment or partiality, 
when prevalent, are apt to fhow themfelves in the voice and coun- 
tenance of a witnefs ; and when they do, they are circumftances 
which muft impfefs fufpicion upon the mind of a Jury. So it 
often happens that a witnefs deftroys the credit of his teftimony 
by inconfiltency, by prevarication, by the manner of his reprefent- 
ing facts, and offen by intruding hisown sentiments and opinions ; Some- 
times by an excefs of warmth, fometimes by a folicitous referve, 
and often by an affectation of candsur. In all thefe and fimilar cafes, 
his credibility is at leaft queftionable, and unlefs his teftimony be 
fupported by clear and unfufpicious collateral proof of the facts 
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charged on the prifoner, doubt must arife in the minds of the jurors, 
and by the humanity of the law, where doubt is created, an ac- 
guittal ought to be the confequence.”’ 

Gentlemen, I will trefpafs on your patience no longer. Every 
comment on the law and the evidence of my cafe, that might be 
pertinent for me to make, will naturally fuggeft itfelf to your own 
intelligent minds. I am now ready and willing to confide my 
character, more valuable than life, to your protection. Although 
there are thofe, who, furrounded with patrons, pampered with 
luxury, and elate with promotion, laugh at my embarra{iments, and 
confider my grievances a jeft. 

I confidently hope that when my fituation, my motives, and my 
conduct are candidly inveftigated by an impartial Jury of my 
brother officers, they will fay 22 man in my circumstances could have 
conducted himself better ; and afford me, in their acquittal, an ample 
recompence for the difficulties I have been compelled to ftruggle 
with ; and the unmerited calumnies with which I have been at- 
failed. JOSEPH LORING, Jun. 

Coptain. 
Boston, Nov. 5, 1806. 


The Judge Advocate then summed up the evidence 
and stated the law to the Court. 

‘The Court was then ordered to be cleared of spec- 
tators, which was accordingly done, and the following 
question was put by the Judge Advocate to each of the 
members of the Court, beginning with the lowest in 
grade, viz. From the evidence which has been addu- 
ced both for and against Capt. Joseph Loring, Jun. 
and from what he has offered in his defence, are you 
of opinion that he is guz/ty or not Puilty, on the first 
article or specification of charge in the complaint ex- 
hibited against him by Capt. Charles Davis? ‘The 
Court decided that of the said first specification of 
charge the said Capt. Joseph Loring, Jun. was guilty. 
Upon the question being put in the same form upon 
the second article or specification of charge in said 
complaint, the Court decided that of the second ar- 
ticle or specification of charge in said complaint, the 
said Capt. Joseph Loring, Jun. was guilty. Upon the 
question being put in the same form upon the third 









































article or specification of charge in said complaint, 
the Court decided, that on the third article or specifi- 
cation of charge, the said Capt. Joseph Loring, Jun. 
so far as he stands charged in the words following, 
viz. ** And-your complainant further alleges that the 
said Loring’s conduct, in publishing the said Pam- 
phlet, with the said address and nofes, at the time he 
did publish or cause the same to be published, was 
highly improper, unmilitary, and unbecoming him as 
an officer,” was guilty. 

The Court having taken into consideration the sev- 
eral offences of which it hath adjudged and deemed 
Capt. Joseph Loring, Jun. of the Sub Legion of Light 
Infantry, in the Legionary Brigade, first Division of 
the Militia of the Commonwealth of Massachusetts, to 
be Guilty, after full and mature deliberation being 
had, do sentence him to be removed from office, and 
do adjudge him incapable of holding any military 
commission under this Commonwealth, for the term 
of three years. 

Jno. T. Aptuorp, President. 

Henry M. Lists, Judge Advocate. 


The Court was then ordered to be adjourned until 

the morrow, to meet at this place, at 10 o’clock, A. M. 
Center School-House, School-Street, Boston, Thursday, Nov. 6, 1806. 

The Court met agreeably to adjournment, and on 
being called, all answered in their places. The Court 
was then opened by the Marshal. ‘The proceedings 
of the Court were read, and the records and copies of 
the Judge Advocate examined and certified by the 
Court, as below. The Court then adjourned without 
day. 


COMMONWEALTH OF MASSACHUSETTS. 


We do hereby certify, that the above and fore- 
going are true copies of the proceedings of the Court, 


19 








—— | Sor? | 











146 


of the evidence offered to it, and of its opinions, judg 
ments, and sentence. 





Jno. T. Apruorp, President. 
Josern Bent. 

LuruHer Mertcatr. 

PeTreR Oscoon. 

JevEepIAH LincoLn. 


Boston, Epwarp WELCH. 
Nov. 6th, Capt. Joseru Jonss. : 
1806. SyLtvanus AvAMs. 


Witiram Perers. 
Davip Coss. 
Nicuotas Perrce, Jun. 
James Jongs. 


JosHua STETSON. 


Hewry M. Liste, Judge Advocate. 
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APPENDIX, 


Containing Papers relative to Cafit. Loring’s discharge from arrest. 
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Carr. Lorine, after being discharged from the Court, had no’ 
further information respecting the result, excepting that he was 
unoflicially informed that Division Orders were handed down, that 
he was, as a Light Infantry officer, guilty of the two first specifica- 
tions of charge; and that he was also guilty in publishing his Ex- 
hibition of Facts supported by Documents, at the particular. time 
in which it was published. 

And from the same unofficial source he was informed, that the 
court sentenced him to be removed from office, and rendered inca- 
pable of holding any military office for three years. 

The sentence he understood the Court sent to the Major.General 
on the 5th or 6th of Nov. 1806, and he immediately approved of it. 

During the session of the Hon. Legislature in January, 1807, 
he petitioned for redress of grievances. ‘The resolve of the Legis- 
Jature in his favour, and the report of the joint committee of both 
Houses who had his situation under consideration, is here subjoin- 
ed ; as also the objections of the Governor to the said Report and 
Resolve. —— 

Commonwealth of Massachusetts. 


The Committee of both Houses appointed to consider the peti- 
tion of Josern Lorine, jun. have attended that service, and beg 
leave to report: 

That the said Loring states several articles of complaint— 

1. An order of the-Commander in Chief, dated June 20, 1805, 
whereby he has been degraded in his rank. 

2. That ke has been tried for Mutiny, a crime net known in the 
Militia Law, and although honoradly acquitted, has been a@ long 
time held in arrest, 

3. That he and his Company have been transferred against 
their consent, and that their rights of election have been violated, 

4, That he has been a second time arrested and tried, and has 
been sentenced to be removed, and disqualified from military office 
for three years, by a Court Martial not regularly detailed, and by 
this means deftrived of a fair and impfiartial trial, 

These several articles of complaint appear to be well supported, 
but the order mentioned in the first article having occasioned the 
whole difficulty, has more particularly attracted the attention of 
the Committee. 
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Ia pursuance of General Orders of July 7, 1803, a volunteer 
company of Infantry was raised at large in the town of Boston, and 
the said Loring received a commission as Captain of said Company, 
dated Aug. 15, 1806, by virtue of their election; prior to this time, 
viz, on the 6th April, 1803, Charles Davis received a commission as 
Captain of one of the Ward Companies of Militia, and afterwards re- 
linquished his said commission, and received another commission as 
Capt. of the Boston Light Infantry Company, date? June 7, 1804, by 
virtue of their election. In consequence oi his acceptance of this late 
commission, he was placed on duty i in a situation below said Capt, 
Loring, but said Capt. Davis still asserting his claim of rank, the 
Commander in Chief, with the advice of the Council, issued the 
said order of the 20th June, in the words and figures following : 


« Commonwealth of Massachusetts. 
“§ General Orders. Head Quarters, June 20, 1805. 


‘The Commander in Chief being authorized to complete the 
organization of the Legionary Brigade in Boston, in the First Di- 
vision of the militia, orders, that the Sub Legion of Light Infantry 
hereafter consist of the aftermentioned light Companies, raised at 
large in Boston ; the company commanded by Capt. John Brazer ; 
the company commanded by Capt. Charles Davis ; the company 
commanded by Capt. Danicl Messinger, and the company com- 
manded by Capt. Joseph Loring, jun.—The said Capt. Davis to 
receive a new commission as Captain of Light Infauatry, and to 
take rank from the date of his former commission as Captain in 
the Legionary Infantry ; Capt. Messinger will also receive a new 
commission as Captain of Light Infantry, to take rank from the 
date of his former commission in the Legionary Infantry ; and 
Capt. Loring will also receive a new commission as Captain of 
Light Infantry, and to take rank from the date of his present com- 
mission ; and the Major General will issue his orders, agreeably 
to law, for the election of a Major to command said Sub Legion of 
Light Infantry. 

‘© By order of the Commander in Chief. 

WILLIAM DONNISON, -4dj. Gen.” 


This order involves several important principles. It assumes 
the right of transferring officers from one company to another ; of 
giving them rank, not derived from the date of their commissions, 
or from the election of the companies whom they may command 
—and also the right of a Commander in Chief, to take away the 
commissions of officers without their consent, and in a manner not 
heretofore known. 

These several positions, although they may, in some degree, be 
zpplicable to an army, where the right of election does not exist, 
appear to your Committee wholly inadmissible under the existing 
military system of the United States, because this system confirms 
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the right of election in the Militia of this State, as guaranteed by 
the Constitution thereof, chap. 2d. sec. Ist. ar*. 1Oth——“ the Cap- 
tains and Subalterns of the Militia shall be elected by the written 
votes of the train band and alarm list of the respective companies, 
and such officers, so elected, shall be commissioned by the Govern- 
or, who shall determine their rank.” And because our Constitu- 
tion says, ** And no officer duly commissioned to command in the 
militia shall be removed from his office but by address of both 
Houses to the Governor, or by tair trial by Court Martial pursuant 
to the laws of the Commonwealth for the time being.” 

It may perhaps appear superfluous for us to remark, that the 
Constitution of the United States, and all laws made in pursuance: 
thereof, are the supreme laws of the land, any thing in the Consti- 
tution or laws of any state to the contrary notwithstanding ; or that 
the power of organizing, arming and disciplining the militia is 
yested in Congress. 

The Government of the United States have enacted, that all offi- 
cers in the militia shall take rank from thé date of their respective 
comimissions, except where several commissions shall be of even 
date, in which case they shall be determined by lot. If any dis- 
cretion has ever been derived to the Commander in Chief to deter- 
mine rank in a case like the present, it is wholly extinct under the 
existing militia law of the United States. This law is clear and 
explicit, and every person legally elected an officer in the militia, 
has a Yight to his commission by virtue of such election, and to 
his rank according to the date of such commission, and not accord- 
ing to the date of any commission which he may once have held. 

From a full view of the case your committee are of opinion, 
that the before recited order of the 20th June, 1805, is not war- 
ranted by the Constitution of the United States, or of this Com- 
monwealth, or any laws made in pursuance thereof; and that the 
said Joseph Loring, jun. is entitled to redress as far as may be in 
the power of the Legislature. We therefore offer the following 
resolve, which is submitted. 

ELIJAH BRIGHAM, Per order. 


Commonweaith of Massachusetts, 

Whereas it appears ‘that Joseph Loring, jun. a Captain in the 
Militia of the town of Boston, has been tried by a Court Martial, 
and sentenced to be disqualified from holding any office in the Mi- 
litia for the term of three years; and whereas it appears that some 
of the proceedings relative to said Court Martial were irregular, 
and operated to the injury of the said Capt. Loring, who, on that 
account has petitioned this court for redress—T herefore, 

Resolved, That so much of the sentence of the said Court Mar- 
tial, as relates to the disqualification of the said Joseph Loring, jun. 
to hold any office in the Militia for three years, be, and the same 
hereby is wholly reversed and remitted ; provided, however, that 
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this resolve shail not be constructed to imply the assent of this 
Court to the legality of the proceedings of said Court Martial ; 
and provided also, that it shall not be so construed, as to impede 
the said Loring in pursuing any lezal measures tor the further re- 
dress of the wrongs of which he complains. 
In Senate, Feb. 20, 1807, 
Read and passed. Sent down for concurrence. 
JOHN BACON, President. 


In the House of Representatives, Feb, 24, 1807, 
Read and concurred. PEREZ MORTON, Speaker. 


—— +O - 


GOVERNOR’S OBJECTIONS. 


‘entlemen of the Senate, and 
Gentlemen of the House of’ Representatives, 

A Resolve was yesterday laid before me, which had passed both 
JLouses, to reverse a part of the sentence of a Court Martial, against 
Joseph Loring, jun. Afier examining the Resolve, and the an- 
nexed Report. of the joint Committee, in which the grounds for 
passing it are detailed, I think it my auty to wkhhold my appro- 
bation of it, for the following reasons :— 

lst. Because the preamble of the said Resolve, and the report 
of the committee which accompanies it, and of which.the resolve 
is a part, contains censures on divers persons, which, so far as I 
know, are wholly unfounded. 

The preamble recites that Joseph Loring, jun. a Captain in the 
militia of the town of Boston, has been tric # by a Court Martial, 
and sentenced to be removed from his said office, and disqualified 
from holding any office in the militia, for three years. Thatsome 
of the proceedings rel@ing to said Court Martial were irregular, 
and operated to the injury of the said Loring.—And the report 
aforesaid of the joint committee, among other things states, that 
by an order of the Commander in Chief, with the advice of Coun- 
eal, the said Loring has been degraded from his rank ;—that the 
order has occasioned-the whole difficulty, and is not warranted by 
the constitution or law. It further states, that the said Loring has 
been tried for mutiny, a crime not known in the militia laws ;— 
that the rights of electiow have been invaded, and that he was tried 
by a Court Martial not regularly detated, and by this means was 
deprived of a fair and impartial trial. ‘Ihe two Houses having ac- 
cepted the above report, have mace it a part of the record. 

fn the begiuning of March, 1805, I laid before the then Council, 

spresentations from the Adjutant General, and Major General 
i hiot,* relative to the rank of certain officers of light infantry com- 


* From reading this, one is inclined to believe that the Adjutant Gen. 
end Major Gen. Elliot, thought alike on this subject. The truth is, Ger. 
Donnison heugii one way and Gen. Elliot the other. 
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panies ; and on the 14th of the same month, the Council unanj- 
mously advised as their opinion, “ That an officer transferred from 
one corps to another in the same rank, should retain the seniority 
of rank which he held prior to the transfer.”*—Tuhis opinion was 
thought to be the true construction of the law, and conformable to 
the constant military usage, and the advice was accepted accord- 
ingly. 

Afterwards, in May or June, 1805, upon avrepresentation frora 
the Adjutant General, proposing that the organization of the le- 
gionary brigade should be completed, and suggesting that there 
Was some uneasiness in consequence of the above decision, and in 
particular that a Capt. Loring (who was a stranger to me, and 
probably toeach of the Councillors) was dissatisfied with the rank 
which it assigned him. A new Council having been chosen, I - 
again requested the advice of Council on the above subject. A 
committee was appointed to revise the opinion of the former Coun- 
cil, and to hear whatever could be alleged against it. That com- 
mittee reported, and in conformity to their report, the Council on 
the !4th of June, 1805, unanimously advised me to issue the Gen- 
eral Orders of the 20th June, which is censured and condemned 
in the report of the said joint committee. The above order was 
supposed to be justified by the resolve establishing the legion, and 
by the authority given by the constitution and law, to the Governor 
and Council, to regulate the militia.t 

If it is expected that by approving this resolve I shall criminate 
myself, I have certainly no right to censure the members of the 
Councils of the two last years. I believe it was the opinion of 
the public in general, that several members of Council in each of 
those years, were as competent to decide the point above mentioned, 
as any persons in the state : And to the memory of one of them, 
the House of Representatives has lately paid a grateful tribute of 
respect and veneration. 

Nor have I any authority, by approving this resolve, to join in 
censuring the officers of the first division of the militia, and the 
members of the Court Martial. I am wholly unacquainted with 
the particular circumstances of their conduct, and the procee¢ ings 
of those courts.—-If they or any other officers of government have 
violated theirduty, the constitution has provided effectual methods 
to punish them. ButI do not conceive that a resolve of the Legis- 
lature is one of those methods ; and if it is, still they should be 
entitled, dy the Bill of Rights, to be heard in their defence. 

2d. Because the two provisos at the end of the resolve seem to 
be of no use for the purpose expressed. But perhaps the first may 


* The true question was never submitted to the Council, or they inten- 
tionally evaded it. The idea of a transfer is wholly foreign to the case, 
that ought to have been submitted to them. A transfer is unknown in the 
militia. See Gen. Donnison’s opinion in the files of the Council. 

t Viz. conformably to the Laws of Congress and not otherwise. 
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be thought to imply a strong sense of the wrongs which Mr. Lor- 
ing is supposed to have suffered; and the last may be construed 
as a legislative opinion that those wrongs are actionable. 

3d. Because 1 am apprehensive that if this Resolve is passed, it 
will occasion great disorder and disorganization in the Militia of 
this State. Upon the Militia we principally rely for public se- 
curity and defence ; we ought therefore to pay some respect to 
the honour and feelings of those men, who sacrifice their private in- 
terest to support it. If we unnecessarily wound their reputations, we 
give just off-nce to every military man,and lessen the security which 
our country derives from a well regulated Militia. Should the State 
hereafter be divided into political parties, who will undertake a 
military office if he is liable to Legislative chastisement, without 
having an opportunity to be heard? Besides, a contentious man 
might be tempted to disobey and insult his superior officers, by the 
hope, that though punished for his offence in due course of law, 
he would be able afterwards to induce a majority of the Legislature 
to reverse the sentence against himself, and subject to iasting re- 
proach those officers, whose duty had compelled them to be the 
instruments of his punishment. 

4th. Because when an errour is supposed to have taken place in 
the proceedings and judgment of a Court, I think the Legislature 
have never thought it just to afford even the remedy of a new 
trial upon an exparte hearing of the case without notice of the 
other party. Buttoreverse the judgment and condemn the pro- 
ceedings of a Court as irregular and injurious, upon such a hear- 
ing, is an exercise of Legislative power, of which I belicve there 
is no example in this or any other free country. 

5th. Because there is danger that if this Resolve becomes a Law, 
it will be made use of hereafter as a precedent, for controuling or 
annulling, by Legislatiye Resolves, the Constitutional proceedings of 
the Executive ; and for condemning, at the pleasure of the Legis- 
lature, the proceedings of any of the Courts which are established 
by law. The Constitution declares, that the Levislative Depart- 
ment shall never exercise the Executive and Judicial powers, or 
either of them. This is a fundamental principle of the Govern- 
ment, and if itis subverted, the Constitution itself, and the liberty 
and safety of the people, are at an end. 

6th. Because it appears to me, that censures contained in this 
Resolve and the Report annexed to it, have a tendency todiminish 
that mutual civility and respect in the several branches of Gov- 
ernment, which the rules of decorum enjoin, and which the pub- 
lic interest and the reputation of the State render necessary. In- 
deed I can hardly conceive that the Legislature would have thus 
censured the Executives of the two last years, and the officers of 
the first Division of the Militia and of the Courts Martial, if the 
hurry which attends the closing part of a session, had not prevent- 
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ed that deliberate and cool reflection which the delicacy and i impor- 
tance of the subject required. 

The Committee, I am convinced, have made divers mistakes, 
both as to facts and inferences, which I have not time to enumerate. 
I now transmit the said Resolve, together with the foregoing ob- 
jections, to the Senate, where it originated, for the consideration of 
the Legislature. C ALEB STRONG. 

Feb, "26, 1807. 


—_ +o 


CAPT. LORING’s MEMORIAL. 


To the Honorable Senate and House of Representatives of the Com- 
monwealth of Massachusetts, in General Court assembled. 


Joseph Loring, Jun. respecttully remonstrates to your honorable 
body, against the treatment he has received, as a militia officer, 
holding a commission of Infantry, dated August 15, 1803, signed 
by his late Excellency Caleb Strong, Esq. 

Ist. Because he was ordered by a General order, dated June 20, 
1805, to take a new commission, (with an interpolated clause) dat- 
ed two years posterior to his first and only commission, (which he 
did not agree to, or receive) thereby placing him under an officer 
who he had before commanded, and causing him the said Loring to 
lose his legal and constitutional right of rank as an officer. 

2d. Because the said order transferred him the said Loring, Jr. 
and his company to a Light Infantry corps, contrary to his and 
their enlistment, and without their consent. 

3d. Because he was ordered to be tried for the crime of publish- 
ing a book of Facts and Documents, which, 7/ false, might have 
been a critue, when law martial was declared; but is not known 
in the militia law of this State, or of the United States. 

4th. Because the Court Martial that tried him was not regular- 
ly detailed; but in some instances were particularly appointed by ° 
superior officers ; thereby annihilating his right toa fair and im- 
partial trial, conformably to the spirit of‘our constitution ; and be- 
cause his challenges, with cause shewn to the Court, were not 
permitted to avail him any thing. 

5th. Because he was condemned upon a commission he never 
held or qualified himself to ; and to support this fact, as he has 
been informed, orders have been transmitted to his Subalterns ; 
although he now holds his first and only commission, under which 
he has never committed a crime. 

6th. Because he was held in arrest six months, by Major Gen. 
Elliot ; four months of which were after he was acquitted of all the 
charges brought against him, by the Jury of his country ; when 
Gen, Elliot saw fit to disapprove in orders the Court Martial’s 
judgment ; ; thereby causing the said Loring, Jun. to be injured in 
bis character, which the constitution declares every man shall be 
protected in. 
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For these reasons the said Loring, Jun. complains against the 
order of the 20th June, 1805, considering it to be illegal, uncon- 
stitutional and void ; and also against the conduct shewn towards 
him by superior officers—and more especially — »ecause the organ- 
ization of the Boston Brigade, conformably to a resolve of the 
Legislature, in 1798, was settled by an order of the late Governor 
Sumner, in that year ; and no new resolve has ever been made, or 
even that order countermanded ; therefore, all posterior orders, 
not conformable to that resolve and order, cannot support an office 
or an officer. 

And the said Loring, Jun. further states, that since the order of 
20th June, 1805, Capt. Townsend, Jun. in the Sd Division, com- 
manded a standing company of Infantry, and was elected the 25th 
June, 1805, to a Light Infantry company, similar to that of Capt. 
Davis, but was obliged to resign his first command and receive a 
new commission, without any interfrolated clause whatever ; and he 
now takes rank by his Light Infantry commission, and his first 
commission avails him nothing. 

Now the said Loring, Jun. presumes to hope that the honora- 
ble Court will, after examining the truth of the foregoing state- 
ments, (which he pledges himself to prove) be convinced and 
satisfied, that all the proceedings against him have been illegal and 
unconstitutional ; and that they will, in their wise consideration, 
and for the good of the State, reverse the whole proceedings, and 
recommend the countermanding of that General order of the 20ta 
June, 1805 ; agreeable to precedent of a former Legislature, in 
the year 1792, who did reverse, by a resolve, the /ega/ proceedings 
of a Court Martial, which acted at that time; which resolve was 
approved by the late John Hancock, Esq. then Governor. 

The said Loring, Jun. further requests the honorable Court to 
take into consideration the grievances, embarrassments and injuries 
he has experienced in his person and character, and grant him 
redress therefor, so far as their wise judgment may dictate, con- 
formably to the constitution, which says, ‘* The Legislature ought 
frequently to assemble for the redress of grievances and confirm- 
ing the laws,” &c. ! 
Josern Lorine, Jun. 


— ¢§ 


MEMBERS’ MEMORIAL. 


7'o the Hon. Senate, and House of Refiresentatives of Massachusetts 


The subscribers humbly shew, that they are members of the 
Company formerly called the Washington Infantry ; but since the 
20th June, 1805, have been annexed to a body of troops in Boston, 
called ** The Sub Legion of Light Infantry ;’? and from that civ- 
cumstance have been denominated the Washington Ligf¢ Infantry. 

‘This annexation Was contrary to our wish, and contrary to our 
enlistment, and was produced by a General Order, dated 20th June, 
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i805 : and although that order positively never had our assent, it 
would not have been disagreeable to us, had it not involved in it (en- 
tirely unexpected to us) the loss of that rank which our Captain 
and our Company had held ever since the date of his commission 
and our enlistment. 

Although that order of the 20th June, 1805, is called a Genera! 
Order, ‘yet it certainly is not general in its operation, and seems 
calculated only to put down one cfficer, and, put up another, in a 
manner which we think the good of the service did not require. 

It is needless to make along statement of a case with which your 
honors are already generally acquainted : we therefore pray that 
your honors will so far interpose iv our behalf, as to rescue us from 
the injurious effects of that ** General” Order of the 20th June, 
1805, and restore us and ovr Captain to that rank which we trust 
we have never forfeited by any neglect of duty, or disobedience of 
any lawful and constitutional order. 

And as in duty bound will ever pray. 


a ooo 


Resolve, sciting aside the firoceedings of a Court Martial, relative to 
Joseph Loring, jun. June 20, 1807. 


The Committee of both Houses, on petition of Joseph Loring, 
jun. have attended the duty assigned them, and now report, That 
the said Loring received a Commission, dated August 15, 1805, 
as Captain of an Infantry Company, raised at large in the town of 
Boston, stiled the Washington Infantry —at this time Charles Davis 
commanded ga Ward Company of Infantry in the same town, by 
virtue of a Commission dated April 6, 1803,—afterwards, viz.— 
on the 7th day of June, 1804, he was elected by the Boston Light 
Infantry, and received a commission as Captain of said Company, 
of the last date ; and afterwards was placed in the line below said 
Captain Loring, in conformity to the dates of their respective com- 
missions.—On the 20th June, 1805, a General Order was issued by 
the Commander in Chief, directing Captains Messinger, Loring, 
and Davis, to receive new Commissions ; that Captain Davis should 
take rank of Captain Loring, notwithstanding the dates of their 
respective Commissions ; and that Capt. Loring should receive a 
Light Infantry Commission to command an Infantry Company, al- 
though his Subalterns then held and still hold Infantry Commis- 
sions ;—to this Order Capt. Loring objected, as unconstitutional 
and illegal, because it took from him a commission without his 
consent, and because it assigned to Captain Davis a priority of 
rank, not derived from the date of his Commission : he represented 
his case to the Commander in Chief without effect, and was arrest- 
ed in October, 1805, for abetting his company to mutiny, and on 
other charges, of all which he was acquitted in December of the 
same year ; but was held in arrest until April, 1806—afterwards 
said Loring forwarded to the Commander in Chief his wish thar 


i) 











156 
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he might be permitted to resign : this communication was laid 
before the Council, but not until he had been again arrested for 
refusing to acknowledge the said Davis as his superior officer, and 
to it he never received an answer. This last arrest was in Septem- 
ber, 1806, and in the succeeding month, in pursuance of orders 
from Major General Elliot, he was tried by a Court Martial, sen- 
tenced to be removed from office, and disqualified from holding 
any military commission under this Commonwealth for the term 
of three years. The said Loring also complains, that the mem- 
bers of this Court Martial were not regularly detailed, and that by 
this means he has been deprived of a fair and impartial trial. 

Your Committee are of opinion, That the General Order of the 
20th June, 1805, is unconstitutional, because no officer, duly com- 
missioned, can be removed from his office, but by the address of 
both Houses to the Governor, or by fair trial in Court Martial, and 
because the property of an individual cannot be taken from him 
but by legal process, : 

The power of organizing, arming, and disciplining the Militia, 
is expressly vested in the Government of the United States, ang 
Congress have exercised this power by. an act, passed May 8th, 
1792 ; this act must be binding on the Militia of this Common- 
‘wealth ; for the acts of Congress, made in pursuance of the Con- 
stitution of the United States, are paramount to our state laws, and 
even to our state Constitution. The people of this Commonwealth, 
in adopting the constitution of the United States, have declared the 
same, and all laws made in pursuance thereof, to be the supreme 
laws of the land, the constitution, or laws of any state to the con- 
trary notwithstanding : The right of determining rank is incident 
to the power of organization, and has been positively determined 
in the 8th section of said act of May, 1792, in these words: * That 
all commissioned officers shall take rank according to the date of 
their commissions.”” The General Order aforesaid, having for its 
object, the establishment of rank ina manner repugnant to the said 
act of 1792, your committee are of opinion, must therefore be 
illegal. ’ 

In the declaration of rights, art. 17th, it is said, that the military 
power shall always be held in exact subordination to the civil au- 
thority, and be governed by it. It is also said, art. 22d, that the 
Legislature ought frequently to assemble for the redress of griev- 
ances. If the power of redressing all wrongs is inherent in our 
government, of which we think there can be no doubt, we think it 
ymust be obvious that this power, being vested in no other body, 
inust rest in the Legislature, and may be exercised respecting the 
Military with as much propriety as towards the civil concerns of 
the Commonwealth. It will be recollected that this power has 
been constantly exercised in setting aside the proceedings of Judi- 
cial Courts, for apparent errors in their proceedings, or by reason 
of their not having had that fair and impartial trial which is cor: 
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templated by the constitution. This is not assuming the Judicial 
power, if the citizen is not thereby deprived of a new trial. 

The petitioner has proved, by the records of the Court Martial, 
and by original papers in the case, that the members were not 
regularly detailed, by reason whereof he has not bad that fair and 
impartial trial to which every citizen is entitled. The regular de- 
tailment of the members of a Court Martial is as necessary toa 
fair trial as the regular impanneiment of a jury ; for if the princi- 
ple of detailment by regular rotation is permitted to be infringed, 
the rights and characters of inferior officers, may be placed wholly 
at the mercy of superiors, whom they may be so unfortunate as to 
offend. 

From these considerations, your committee are of opinion, that 
the proceeding of said Court Martial should be set aside, in order 
that the said Loring may have a fair and impartial trial ;. they 
therefore offer the following Resolve, which is submitted. 


A. HILL, fer order. 





| Whereas it appears -that Joseph Loring, jun. a Captain of the 
Militia in the town of Boston, has been tried, sentenced to be re- 
moved from office, and adjudged incapable to hold any military 
commission under this Commonwealth, for the term of three years, . 
by a Court Martial, begun and holden at Boston, on the 28th day 
of October, 1806, and whereas it appears that some of the mem- 
bers of said Court Martial were not regularly detailed, and that 
said Joseph Loring, jun. has not had that fair and impartial trial 
to which he was entitled, and has petitioned this Court for redress : 
Therefore Resolved, That the proceedings of said Court Martial, 
relative to the said Joseph Loring, Jun. be, andthe same are here- 
by wholly set aside. 
In Senate, June 16, 1807, 
Read and accepted.. Sent down for concurrence. 
SAML. DANA, President. 


In the House of Representatives, June 17, 1807, 
Read and concurred. PEREZ MORTON, Sfeaker. 


June 20, 1807, appproved, : 
i JAMES SULLIVAN, Goverzor. 
A true copy, attest— 
Jonatuan L. Austin, Secretary. 


i 


GENERAL ORDERS. Head Quarters, Boston, Sept. 7, 1807. 
The Governor has laid before the Council a copy of the commission of 
Joseph Loring, jun. as Captain of an Infantry Company said to be raised 
j at large in the Legionary Brigade, First Division, dated the 15th day of 
August, 1803, with all the papers and documents within bis knowledge, 
, touching said Loring’s command in, and connection with, the Brigade ; 
and the letters, observations, and remarks of the Major General and 


Brigadier Genera! upon the subiec} 
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It appears that said company, though said to be raised at large, was 
not raised as a Light Infantry Company. The principles of the law of 
the United States, and of the law of this State, recognize Light infantry 
companies as originating in voluntary enlistment only, and there are no 
authentick documents to show that the said company individually, ever 
engaged themselves by voluntary enlistment as a Light Infantry company, 
in that station, ever elected their officers, or had officers regularly appoint- 
ed, who accepted and were qualified. 

The Commander in Chief has no power, as he conceives, by law, to 
transfer a company of Infantry to a corps of Cavalry, Artillery, or Light 
Infantry, so as to change its nature and increase its expense, without its 
consent. But the Governor, by and with the advice and consent of the 
Council, has power, by the 4th section of the militia law of 1793, to make 
arrangements for the militia, and to alter the same from time to time, as 
shall be necessary ; and it appearing to the present Governor and Com- 
mander in Chief, as well as to the Honorable Council, that the very un. 
fortunate controversy respecting that company can be brought to a quiet 
termination under the form of a new arrangement easier than in any 
other manner :— 

Therefore, it is ordered and arranged, by and with the advice and con- 
sent of the Council, that the company commanded by Capt Joseph Lor- 
ing, jun. be considered and recognized an Infantry Company, attached and 
belonging to the Regiment of Infantry of the Legionary Brigade, com- 
manded by Lieut. Col. Thomas Badger, and subjected to all the duties 
and orders of an Infantry Company in that Regiment. 

By order of the Commander in Chief: 


(Signed) WILLIAM DONNISON, Adj. Gen. 
Maj. Gen. Elliot. 
First Division. Boston, Sefit. 12, 1807. 
TRANSMITTED. 
(Signed) SIMON ELLIOT, Maj. Gen. 
Brig. Gen. Winslow, Leg. Brig. 
BricavE ORDERs. Boston, Sefit, 16, 1807. 
TRANSMITTED. 
Per order Brigadier General. B. P. TILDEN, Brig. Maj. 


+t. Col. Th Badger, Sub Leg. Infantry, 
Leg. Brig First Divsion. 


Ld 


InFANTRY ORDERS. Boston, Sefit. 20, 1807. 
TRANSMITTED. 
Per order Lt. Col Tho’s Badger. GEO. BASS, Adi 


Capt Joseph Loring, Jun. Infantry. 




















CAPT. BINNEY’S TRIAL. - 


Sa 


Minutes and Proceedings of a Division Coutt Martial, begun and 
holden at Dedham, in the county of Norfolk, and Commonwealth of 
Massachusetts, at a filace called the County Court-House, on 
Tuesday, the fifteenth day of November, in the year of our Lard 
one thousand eight hundred and eight. 


4 PRESENT™ 


Ly EuT. Col. Jounson Mason, of the Ist Regiment, 2d Brigade, 

lst Division, President. 

Members—- 

Maj. Asner Monrsz, of the Artillery, 2d Brigade, 4 
Maj. Joseru Jonss, of the Ist Regiment, Ist Brigade, 
Maj. Lemur Love t, of the 2d Regiment, Ist Brigade, 
Capt. Etias Cook, of the 3d Regiment, 2d Brigade, 
Capt. Joseru Form, of the Sd Regiment, Ist Brigade, 
Capt. Humpury Bicxne tt, of the Artillery, Ist Brigade, 
Cap!. Bensamin WELD, of the Cavalry, Ist Brigade, 
Capt. Lor Leacn, of the 2d Regiment, 2d Brigade, 
Licut. Joun Goutp, of the Ist Regiment, ist Brigade, 
Lieut. Joun Save s, of the Cavalry, 2d Brigade, 
Licut. Lurner Earon, of the Lt. Infantry, ist Reg. 2d Brig. 
Licut. Joun Wuire, of the 3d Regiment, Ist Brigade, a 


Maj. Cuartes Davis, Judge Adv. of the Ist Div. Judge Advocate. 


Adj. GzorceE Bass, of the Infantry Legionary Brigade, Ist Div- 
ision, Marshal. 
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The following orders were read : 
COMMONWEALTH OF MASSACHUSETTS. 
Drviston Orpers. First Division. 
Boston, Oct. 24, 1808. 

Maj. Peter Osgood, of the Infantry in the Legion- 
ary Brigade, first Division, having transmitted a com- 
plaint against Capt. Amos Binney, of the Infantry 
aforesaid, for disobedience of orders and unmilitary 
conduct, as detailed in the several specifications of 
charge contained in said complaint—a Division Court 
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Martial, for the trial of said Capt. Amos Binney, will 
be holden at the Suffolk Court-House, Court-street, 
Boston, on ‘Tuesday the 15th day of Nov. next, at 9 
o’clock, a.m. ‘The Court to be constituted as follows : 

President, Lieut. Col. Jounson Mason, Ist Regiment, 
2d Brigade. Members—two Field Officers of the rank 
of Major, three Captains and two Lieutenants from the 
first Brigade ; one Field Officer with the rank of Ma- 
jor, two Captains and two Lieutenants from the 2d 
Brigade. Judge Advocate, Maj. Cuartes Davis. A 
suitable officer to be detailed from the Legionary Brig- 
ade, to act as Marshal to the Court. 

Brig. Gen. Winslow will give the necessary orders 
for furnishing the Judge Advocate immediately with 
all proper documents, and also for the officer under 
arrest to be served in season with a copy of the com- 
plaint, and due notice to be given him of the time and 
place of holding the Court. : 

By order of Major General Elliot. 
JoszpH Peirce, 2d, 4. D. C. 


Drviston ORDERS. First Division. 
Boston, Oct. 31° 1808. 


The Division Court Martial, for the trial of Capt. 
Binney, which was ordered to be holden at the Court 
House, Court Street, Boston, on Tuesday the 15th 
day of Nov. next, at 9 o’clock, A. M. will, instead 
thereof, convene at the County Court House in Ded- 
ham, at the time and for the purpose above mentioned. 
All persons concerned will take notice accordingly. 

By order of Maj. Gen. Elliot. 
JoserH Petrcr, 2d, 4. D. C. 


Capt. Amos Binney, of the Infantry, in the Leg. 
Brigade, the officer to be tried, upon being called, ap- 
peared and answered in his own proper person. 

The names of the officers ordered on the Court 
were now read. The Defendant observed he had 
objections or challenges to offer against some of the 
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officers intended to compose the Court Martial for his 
trial ; and wished that the members objected to, might 
not be sworn until the validity of his objections should 
be decided upon. He named the following officers 
as being those he should object to, viz. Majors Morse 
and Jones ; Capts. Weld and mee) Lieuts. Savels, 
Eaton, and White. 

The part of the Court not shjeced to, to wit, Col. 
Mason, (the President) Maj. Lovell, Capt. Cook, Cap- 
tain Ford, Capt. Bicknell, and Lieut. Gould, respec- 
tively had the oath administered to them by the Judge 
Advocate, as directed by the 35th section of a Law 
of this Commonwealth, passed June 22d, 1793, enti- 
tled “*« An Act for regulating and governing the Militia 
of the Commonwealth of Massachusetts, and for re- 
pealing all laws heretofore made for that purpose, 
excepting an Act entitled an Act for estabiishing rules 
and articles for governing the treops stationed in forts 
and garrisons within this Commonwealth, and also 
the Militia when called into actual service.” 

Then the President administered to the Judge Ad- 
vocate the oath as directed in the same 35th section 
of the Act aforesaid. 

Capt. Binney now adduced his causes of challenge 
in writing, that the part of the Court not objected to, 
might decide thereon. Upon the causes being pro- 
duced, it appeared that the objections of Capt. Binney 
rested entirely upon what he considered and alleged 
to be an irregularity in the detail of those officers ob- 
jected to. The causes of challenge are paper No. |, 
accompanying the proceedings. After this paper was 
read, the Judge Advocate called upon Capt. Binney 
to produce evidence, if any he had, in support of the 
objections he had made. Capt. Binney produced a 
paper, certified by the Adjutant General, as being a 
correct copy of the Divisionary Roster of the Ist Di- 
vision, so far as it respects the Field officers, Captains, 
and Lieutenants of the first and second Brigades. 
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He also produced another paper, containing a copy 
of the Resolve of the General Court, passed June 20, 
1807, setting aside the proceedings of a Court Mar- 
tial on Capt. Joseph Loring, Jun. with General orders 
of June 26, 1807; Division orders of June 27, 1807 ; 
Brigade orders of June 29, 1807 ; Infantry orders of 
June 30, 1807; and Sub Legion orders of July 2, 
1807, predicated thereon, and transmitted to Captain 
Amos Binney of the Infantry. This paper is No. 3, 
and accompanies the proceedings. Capt. Binney, af- 
ter the above papers were read, was asked if he had 
any other evidence to adduce in support of his chal- 
lenge, answered that he had not, except it might be 
to explain. Whereupon the Court was cleared, and 
after full deliberation, the following question was or- 
dered to be put to each: Are you of opinion that the 
challenge adduced and offered by Capt. Binney is 
supported by evidence, and proved ? 

It was decided, that the objections offered as causes 
of challenge were not supported by evidence ; and 
that the same be over-ruled ; and that the members 
objected to, should be called in and take their places. 
The Court was then opened, and the officers, objected 
to as aforesaid, took their seats, and each respectively, 
to wit, Major Morse, Maj. Jones, Captain Weld, Capt. 
Leach, Lieut. Savels, Lieut. Eaton, and Lieut. White, 
had the oath administered to them by the Judge Ad- 
vocate, as directed by ‘the 35th section of the law of 
this Commonwealth, before referred. 

Capt. Amos Binney, the Defendant, was now cal- 
ied, and answered in his proper person. Maj. Peter 
Osgood, the complainant, was also called and answer- 
ed. ‘The complaint was now read to the Defendant 
as follows : 

Silas Oct. 10, 1808. 

Peter Osgood, Major, commanding the Ist Su Legion of In- 
fantry, Legionary Brigade, Ist Division of Massachusetts Militia, 


begs le: uve, most respectfully, to present his complaint against 
Cant. Amos Lianey, of said Sub Legion, for unmilitary conduct 
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and disobechence of orders. Ist. For that the said Capt. Amos 
Binney did, on the 3d day of Oct. inst. send back to your com- 
plainant a Sub Legion order, dated Sept. 26, which order was 
predicated on Infantry. orders, dated Sept. 22, directing said Sub 
Legion to parade on Boston common, for inspection and discipline. 
Your complainant condescended to send the said order the second 
time, which the said Capt. Binney did refuse to acknowledge and 
obey, which order it was the duty of the _ Capt. Amos Binuey 
to receive and obey. 

2d. Your complainant was compelléd, on the 8th inst. to send 
the said Capt. Amos Binney an order of arrest, to prevent any 
confusion that might take place on the parade, ordered on Mondey 
the 10th inst. following ; and sent an order to the next officer in 
the company to take the command and march said company on 
the parade. The said Capt. Binney cid refuse to acknowledge 
said order of arrest, and did send the same back to your com- 
plainant, and did assume the zuthority to go on the said company 
parade, on the morning of the i0th inst. appointed for the inspec- 
tion and discipline, and take the command of said company, and 
march them on the place appointed for the inspection, depriving 
the proper officer of the command of said company, and of his 
right. And your complainant was compelled to order the said 
Capt. Binney to leave the parade and relinquish the command of 
the said company to the proper officer ; your complainant view- 
ing such conduct to be an open violation of the gath of office, and 
the laws of this Commonwealth, which the said Capt. Binney and 
every other military officer is sworn to support and maintain. Te 
pass by or overlook such conduct would be encouraging others to 
offend in like manner, and would have a manifest tendency to sub- 
vert all order and subordination in the militia, which is the natural 
bulwark of our country. Your complainant, therefore, requests, 
that proper measures may be taken, that the said Captain Amos 

sinney may be held to answe: to the charges alleged against him 
in this complaint, as the law directs, 

(Signed) Peter Oscoon, Major, lst Sub 
Legion Infantry, Leg. Brig. 

fo Lieut. Col. Thomas Badger, | 

commanding the Sub Legions & 

of Infantry, Legion. Brigade. } 


The Judge Advocate then demanded of the Defen- 
dant whether he were guilty or not guilty of the 
charges exhibited against him in the complaint. 

The Defendant obseryed, that before he plead, he 
wished it to be noted, that he had not been served 
with a copy of the complaint. ‘The Defendant then 
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produced a paper purporting to be a copy of the com- 
plaint with which he was served. It appeared, upon 
inspection, that the dzrection of the original complaint 
to “ Lieut. Col. Badger, commanding the Sub Legions 
of Infantry, Legionary Brigade,” was omitted in 
the Cupy. 

The Defendant wished it might be recorded, that 
he had not been served with a copy of the charges 
according to law ; and yet, that the trial might pro- 
ceed. ‘To this the Judge Advocate objected, saying, 
that he (the Defendant) must either persist in the 
objection, or wave it altogether. If he waved it, 
there would be an end of the matter ; if not, the ob- 
jection must be submitted to the Court for decision, 
and a decision had before the Court would proceed 
any further. 

Whereupon the Court was ordered to be cleared ; 
and then decided, that the paper produced by the De- 
fendant, and alleged by him not to be a copy of the 
charges, was a copy of the charges, exhibited against 
him, within the meaning of the law. ‘The copy pro- 
duced by the Defendant is paper No. 5, among the 
papers accompanying the proceedings. 


The Court was then opened, and Capt. Binney was 
called upon to plead to the complaint. Capt. Binney 
answered, that of the charges alleged against him in 
the complaint, he was xot guilty, and put himself up- 
on the laws of his country for trial. 


The Defendant, at the first opportunity after the 
Court was formed, offered the paper No. 6, among 
the papers accompanying the proceedings, objecting 
to his being obliged to leave the Court when it was 
ordered to be cleared, &c. for consultation. The 
Court observed it would take the paper into conside- 
ration at some convenient time during the trial, and 
would give its understanding and an explanation of 
the necessity of the practice or custom alluded to, 
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At half past four, P. M. the Court was ordered to 
be adjourned until to-morrow morning, ten.o’clock, 
which was done in due form by the Marshal. 

Wednesday, Nov. Vfith, 1808, 10 o'clock, A. M. 

The Court met pursuant to adjournment, and were 
all present. . 

The Court was opened in due form by the Marshal. 
The complainant and Defendant were both called, 
and were present. The record of the proceedings 
had yesterday were read, and agreed by the Court 
and all parties to stand correct. 

The Defendant, upon being asked, would not admit 
that he either received or returned the orders alluded 
to in the first specification of charge. 

Audience of evidence was now moved for by the 
Judge Advocate, and admitted by the Court. Where- 
upon, Thomas Redman, adduced as a witness on the 
part of the government, was sworn by the Judge Ad- 
vocate, was examined, interrogated, and testified as 
follows : 

Question by the Court. Do you know any thing 
relative to the delivering the Sub Legion or any other 
orders to Capt. Binney, as set forth in the charges ? 

Answer. 1 think, on or about the 27th day of Sept. 
last, I received an order from Col. Badger, directing 
me, in the absence of Adjutant Bass, to distribute or- 
ders. The orders received by me I distributed per- 
sonally in every instance excepting two. On the day 
after I received the order from Col. Badger, I handed 
in person to Capt. Amos Binney, Division orders of 
the 10th Sept. last, Brigade orders of the 19th of the 
same Sept. Infantry orders of the same 19th Sept. and 
Sub Legion orders of the 26th of the same Sept. sign- 
ed by Maj. Osgood, and all directed to Capt. Binney. 
When I handed the orders to Capt. Binney he asked 
me what I had there? I said I presumed they were 
orders : He observed if there were Sub Legion orders 
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attached to them, he would not receive them. He 
said this While the orders were in his hands. He then 
opened the paper, and when he saw the Sub Legion 
orders, he began to tear them from the others. He 
then said he should send them back again: I answer- 
ed not by me. Some further conversation passed of 
the same import as that above. I then left him with 
the orders in his possession. 

On the evening of the same day, or the evening 
following, I received what I think was the same Sub 
Legion order of the 26th Sept. last, which I had de- 
livered to Capt. Binney, and enclosed in a billet di- 
rected to me, and signed A. Binney. Here is the 
note or letter, and here are the orders, which came 
enclosed, and which appear to have been torn or sep- 
arated from the other orders, which I gave Captain 
Binney. The same evening I received the billet, I 
gave the orders, which had been returned to me, (by 
Capt. Binney) to Maj. Osgood, and at the same time, 
I shew him the billet which had been sent me by Cap- 
tain Binney. 

The orders sworn to by Quarter Master Redman 
to have been delivered by him as aforesaid, to Capt. 
Binney, and the letter received by him from Captain 
Binney, follow : 

COMMONWEALTH OF MASSACHUSETTS. 


Division ORDERS. First Drvision. 
’ Boston Sept 10, 1808. 


The troops having been reviewed and inspected 
the last Autumn by Brigades, they will, in the present 
Autumn, be mustered as is provided by law—* In- 
structed and disciplined under the direction of a Field 
officer.” 

A neglect in any platoon or non-commissioned offi- 
cer, in not being provided and equipped according to 
law, must be noticed and punished promptly. 

The commanders of Regiments, Squadrons, and 
Battalions will not suffer any companies under their 
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command to adopt a uniform not approbated by the 
Brig. General. 


(Signed) Smmon Exxriotr, Maj. Gen. 
Brig. Gen. Winslow, Legion. Brigade. 
BRIGADE ORDERS. Boston, Sept. 19, 1808. 


In pursuance of the above Division orders, Lieut. 
Col. Thomas Badger, Maj. Oliver Johonnot, and Maj. 
Daniel Messinger, will order the troops under their 
respective commands, to parade on Boston common, 
by Sub Legions, in the month of Oct. next, for inspec- 
tion and discipline, giving due notice of the time to 
the inspecting officer. 

Capt. Henry Purkitt will parade his troop of Light 
Dragoons, on the same day, with and under the com- 
mand of Maj. Messinger. 





(Signed) Joun Winstow, Brig. Gen. 
Lieut. Col. Thomas Badger. Legion. Brig. 1st Division. 
INFANTRY ORDERS. Boston, Sept. 22, 1808. 


In pursuance of Division orders of the 10th, and 
Brigade orders of the 19th, present, the Majors com- 
manding Sub Legions, will order their Sub Legions 
to parade on Boston common, for inspections and 
discipline, as follows: Major Osgood will order the 
Sub Legion, under his command, to parade on Mon- 
day the 10th day of Octeber next. ‘The line will be 
formed at 10 o’clock, A. M. 

Major Stearns will order the Sub Legion, under his 
command, to parade on ‘Tuesday, the 11th day of 
Oct. next. The line will be formed at 10 0’clock, A.M. 

Major Stodder will order the Sub Legion, under his 
command, to parade on Wednesday the 12th day of 
Oct. next. The line to be formed at 10 o’clock, A. M. 

The fourth Sub Legion, comprising the companies 
under the command of Captains Joseph W. Homer, 
Ammi Cutter, Samuel Hewes, and Lieut. David Pro- 
vence, will parade on Thursday, the 13th day of Oct. 
next. ‘The line to be formed by the senior officer, at 
10 o’clock, A. M.; after which Major Osgood will 
take the command. 
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Capt. Joseph Loring, Jun. will order the company 
under his command, to parade on the common, on 
Monday the 10th day of Oct. next, at 10 o’clock, A. 
M. and will form under the command of Major Os- 
good, for inspection. The troops will appear without 
cartridges loaded with ball. 

Tuomas Bapcer, Lieut. Col. Com'g 
Infantry, Legion. Brig. 1st Div. 

N. &. Sergeants Nathan Foster and Ebenezer 

Belknap are discharged. 


sept. 22, 1808. 

In case Adjutant Bass does not come in town this 
week, Quarter Master Redman will distribute these 
orders. Tuomas Bapcer, Lieut. Col. 

SUB LEGION ORDERS. Boston, Sept. 26, 1808. 

Division orders of the 10th, Brigade of the 19th, 
Infantry orders of the 22d, are hereby communicated : 
to carry the same into effect, Captains Amos Binney, 
Dan’! Badger, Barzilla Nelson and Ebenezer Rhoades, 
with their officers and soldiers under their respective 
commands, will appear on Boston common, on Mon- 
day the 10th of Oct. next, at 10 o’clock, A. M. for 
the purposes as expressed in the above orders. ‘The 
line will be formed at a quarter past 10 o’clock, A. M. 
Cartridges will be supplied on the parade. 

Perer Oscoop, Major. 
Boston, Sept. 28, 1808. 

Sir—Enclosed is a paper, signed by Major Osgood, 
which you placed in my hand this morning under pre- 
tence of handing me a Regimental order. As I know 
of no authority which authorizes you to distribute 
orders from Major Osgood, I have taken the liberty 
to return it to you, that you may send it to the place 
from whence it came, or otherwise dispose of it as 
you see proper. Your humble servant, 

To Thomas Redman. A. Brnnzy. 


After the foregoing orders were read, together with 
the letter from the Defendant, produced by the wit- 
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ness, Quarter Master Redman, the following questions 
were asked him : : 

Question by Defendant. Were you appointed, by 
Lieut. Col. Badger, Quarter Master to his Regiment ? 

Answer. I was appointed, by Col. Badger, Quarter 
Master. My commission, which I now produce, 
shews that it commissions me, as Quarter Master of 
the Infantry in the Legionary Brigade, first Division. 

The commission produced by the witness shews, 
that he was commissioned as he states. 

2. by Defendant;to same. Were the orders from 
Col. Badger, which appear to be in these words, ‘ In 
case Adjutant Bass does not come to town this week, 
Quarter Master Redman will distribute these orders,” 
your authority to act by ? 

A. They were, in addition to my having seen Col. 
Badger’s original orders, from which the others were 
printed. 

Q. same to same. Did I send back to you the or- 
ders which your Col. directed you to distribute ? 

4A. No, Sir. 

Q. same to same. Did not Major Osgood direct 
you to carry his orders to me again, and did not you 
refuse, because you conceived you had no authority 
from your Colonel? | 

A. He did not. Major Osgood never directed me 
tocarry an order. I never conceive myself to be un- 
der the command of any of the Majors of the Sub 
Legions, unless Iam placed there by the orders of my 
Colonel. 

Q. by Court to same. Did Capt. Binney send back 
to you the order of Maj. Osgood, which was attached 
to Col. Badger’s order ? 

A. I presume the order, which was enclosed in the 
letter Capt. Binney sent to me, was the same I gave 
to Capt. Binney. I gave him the same orders I re- 
ceived, with Major Osgood’s orders attached to them. 
These orders of Major Osgood came to me from Capt. 
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Birney, and, as I believe, are the same which I gave 
him so attached, and which came to me separated 
from the others. 

Maj. Peter Osgood, the complainant, was now ad- 
duced as a witness on the part of government, was 
sworn by the Judge Advocate, was interrogated, tes- 
tified, and answered as follows : 

2. by the Court. Do you know any thing relative 
to sending the orders to Capt. Binney ? If you do, 
relate it. 

A. Isent the orders relative to the parade, on the 
10th Oct. last, of the Sub Legion under my command, 
with my orders predicated thereon, by Quarter Mas- 
ter Redman, to Capt. Binney, agreeably to Colonel 
Badger’s order sentto me. After Mr. Redman return- 
ed to me the Sub Legion order from Capt. Binney, 
T think on the next day, I again sent the same orders 
to Capt. Binney by Sergeant Valentine Baxter, with 
& communication to Capt. Binney on the subject, by 
which I informed him I hoped he would retract from 
the position he appeared to be taking, that difficulty 
might be prevented : if he did not, I should be obliged 
to enter a complaint against him for disobedience of 
orders. I think it was on the next day I received, by 
the hands of one of Capt. Binney’s Sergeants, a com- 
munication from Capt. Binney. This is the commu- 
nication, and in this, the same orders were enclosed 
and sent back to me again. ‘The Sub Legion orders, 
which are now before the Court, are the same which 
were sent by me to Capt. Binney both times. This 
is Capt. Binney’s communication to me. The De- 
fendant now produced the communication of Major 
Osgood to him: they were both read, and follow: 

Boston, Oct. 3, 1808. 

Sir—I have had a Sub Legion order, dated Sept. 20, 18 °°, re. 
turned by you, which order, as well as the officer that delivered 
‘t, you have undertaken to fay is unauthorized to iflue or deliver 
fuch orders. I fhall not undertake to difpute that point. But you 
muft recollect that I have been directed to order the Sub Legion, 
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under my command, to appear on Bofion common for infpecion 
and difcipline, on the i0th of O&. init by Lieut Col. Thomas 
Badger, who placed me to that command ; and you Sir, have 
repeatedly obeyed and acknowledged me as commanding officer 
of the firit Sub Legion of {n‘antry, Legionary Brigade. I have 
ieen no authority which hath difplaced me from that command. 
Capt. Binney will sot confider himielf under any orders for the 
10th of Od. inftant, unlefs it is Sub Legion orders, which I again 
fend you, by the hand of Sergeant Major ‘Valentine Baxter. 1 
mention thefe things that you may have an opportunity to retratt 
from your prefent pofition and return to your duty 
Perer Oszo00, Mujor, first Sub Legion 
- Amis Binney, first Sub 2 Infantry, Legionary Brig. 
Leg. Infantry, Leg. brig. 4 


Boston, October 3, 180°. 
Sir—I received your efteemed favour of this date on my com. 
pany parade this morning. In attempting to pen a feeble anfwer 
to fo valuable a communication, I beg you to be affured now, offi- 
cially, as you have been heretofore, verbally, that, in the unhappy 
contelt between us, I feel totally divefted of every paflion, univor- 
thy of an officer, whofe only pride confifts in a faithful difcharge 
of his duty agreeable to the conftitution, and the requifitions of 
thofe laws he hath taken a folemn oath to fupport And that to- 
wards yourfelf I cherifh all the fentiments of respect due from one 
gentleman to another. and from a Platoon officer to one in your 
more elevated grade. I now fhall notice the contents of your 
letter, and reply to fome of the “ pofitions’’ you have there af- 
fumed ; in doing which, I fhall moft ftudioufly avoid every point- 
ed reflection that may not be abfolutely neceflary to place truth 

above error, and correct procedure above a vifionary phantom. 
And firft, you introduce the fubjec in thefe words, “I have had 
a Sub Legion order, dated Sept. 26, 1808, returned Ly you, which 
order, as wellas the officer that delivered it, you have undertaken 
to fay is unauthorifed to iffue or deliver fuch orders.”? I have un- 
dertaken to fay and do now fay that the troops under the com- 
mand of Lieut. Col. Badger compofe a Regiment, otherwife his 
commiffion is a dead-letter ; and every tranfaction had under his 
direction is null. That you are one of Col Badger’s Majors I do 
acknowledge, and always have. That when Col. Badger orders 
aay portion of his regiment into the field and places yon over that 
corps, you then have a command, and there may iffue your or- 
ders, which the troops and officers on duty mult obey But that, 
by virtue of your being a Major in the Restagnt of Col Badger, 
you have a right to intercept the orders of Col. Badger, between 
him and the feveral Captains in his regiment, and mutilate, add 
to, or diminifh therefrom, and avail yourfelf of his Adjutant, 
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his Quartermafter, his Serjeant Major or any other regimental 
officer, to diftribute them when fo altered ; I have denied, and 
ftili fhall, as in duty bound contend for the “ point.”’ 

I have alfo faid, that the Adjutant of the Regiment who fo far 
degrades himéelf as to become the bearer of letters or orders from 
any field officers, except the Colonel who appointed him, or the 
commanding officer of the regiment, is unfit to fill the office he 
holds ; and were his Colonel to call him to an account he could 
not aniwer for his unmilitary conduct ; efpecially as he pretends 
to act as an Adjutant to four or five field officers at one and the 
fame time ; a thing, if poflible, more abfurd than for a Lieu- 
tenant of a company to fet up his claim to be a Lieutenant of 
évery company in the fame regiment. 

Your next paragraph, “ I ihall not undertake to difpute that 
point,” is a moft complete conceflion of all that I afk, and in fu- 
ture having your own authority for it, I fhall confider the “ point”’ 
between you and myfelf forever fettled. And whatever intereft 
you may feel, or part you may hereafter take, in fupport of the 
chimera, \fhall confider it as a gratuitous effort to afliit your co- 
Majors in their ufurpations, they having not yet fo frankly 
conceded the point, and whofe fubaltern officers may, fome time 
or other, fee and aét as becomes them, in refifting the ufurpation. 
Hence your next paragraph, “ but you mutt recollect that I have 
been directed to order the Sub Legion under my command to ap- 
pear on Boftcn Common, for infpection and difcipline, on the 10th 
O&. infl. by Lieut. Col. Badger, who placed me to that com- 
mand ; and you, fir, have repeatedly obeyed and acknowledged 
me as commanding officer of the 1{t Sub Legion of Infantry, Le- 
gionary Brigade.” 

Having before me what Col. Badger is pleafed to call his Jn- 
fantry orders, I now fee, as I have from the moment I received 
them from the hand of Col. Badger’s Adjutant pro tem, that you 
are ordered to parade the 10th, with the Sub Legion under your 
command. But as there are feveral fentences in that order which 
will bear more than one conftru¢tion, I think it liberal in me or 
any other officer in his regiment to put that conftruction on any 
vague fentence which neareft comports with military organization 
and difcipline. You no doubt poffefs the general order of Sept. 
7, 1807, which communicates the decifion of the Governor and 
Council, that Col. Badger is the Commandant of the Regiment of 
Infantry of the Legionary Brigade. As fuch, his orders are unquet- 
tionably regimental orders ; but if he prefers to name them Jnfan- 
try orders I thall not cavil about the terms, they are in effence re- 
gimental orders. —So when he directs Sub Legionsto parade at 
different periods, there being no portion of a Regiment recogniz- 
ed by the Laws as a Sub Legion, liberality prompts to the con- 
Rruction that Baétalion is meant Battalicn, being 2 legal component 
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part of a regiment ; and the company under my command being, 
by general confent, a part of the firft Battalion of Col. Badger’s 
Regiment, and Maj. Ofgood being his eldett Major, I moft cheer- 
fully comply with the regimental orders of 22d Sept. laft. and 
fhall place myfelf under his command, agreeable to that regimen- 
tal order, on the 10th inft where I thall hold myfelf ready to obey 
any proper order he may there give. With refpect to my formerly 
obeying you as commanding officer of the 3jt Sub Legion, I do 
acknowledge that previous to the general order of the i(th March, 
18U8, I obeyed Sub Legion orders, although I always contended, 
that the fyflem was unmilitary ; but fince the receipt of that gen- 
eral order, which declares Legionary Infontry to be a corps not known 
in the Laws, I have utterly refufed to receive orders on the Le- 
gionary principle, and from you as Major of a Sub Legion ; this 
you have long known, both verbally and by receiving back the 
orders you had fent by the Colonel’s Adjutant With refpect to 
your affertion “‘ ] have feen no authority which has difplaced me 
from that command,” I prefume then you have not feen the faid 
General order of !0th March, i208, covering the decifion of the 
Governor and his Council, and virtually annueling the fyftem of 
Ligionary Infantry, and confequently difplacing you from the 
command of a Sub Legion. Sir, I confefs my total incompetency 
to fathom your meaning in the next fentence of your letter, in 
which you fay ‘* Capt. Binzey will not confider himfelf under 
any orders for the 1.th O& inft. unlefs it is Sub Legion orders, 
which I again fend you by the hand of Sergeant Major Valentine 
Baxter.” Can it be poflible that you mean byéthis fentence to 
infinuate that you have the authority to revoke or countermand 
the divifion order of the 10th, Brigade of the 19th and Regimen- 
tal order of the 22d, Sept. laft, which I have received, and are now 
before me ? Such a fuppofition would derogate from the military 
capacity of Maj. Ofgood and cannot for a moment be admitted. 
What then is your meaning ? furely I cannot comprehend it. 

{ thank you, Maj. Ofgood, for the kind admonition in your 
clofing fenteuce, wherein you. fay “ I mention thefe things that 
you may have an opportunity to retract from your prefent pofition, 
and return to your duty.” But what am I to underitand by re- 
turning to my duty ? Wherein have I fwerved from it ? What 
act of mutiny have I committed ? How then return to my duty ? 
Or am I to learn from this, that to hold an opinion different from 
an officer of a higher rank, is mutiny ? Mutt no Platoon officer 
prefume to exercife the powers of mind that his Maker hath en- 
dowed him with, by forming an opinion on military organization 
and difcipline, without fubje@ing himfelf to the imputation of 
mutiny, from thofe officers who happen to rank ina higher grade ? 
Lf fo, farewell freedom ! Our fathers fought and died in vain! 
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Having noticed all your “ pofitions’’ and “ points,’”’ I now en- 
es you the psper you did me the honour to addrefs me unde: 
cour. through the medium of Sergeant Major Baxter---an officer 
elon zing to Col. Badger’s Regiment, if any officer at all, and 
add. that J believe it an ‘affumption i in you, to iflue orders to me, 
except when on the field, by order of our Col. and you having 
conceded the point, I contfider the quettion at reft forever ; but if 
there is any truth in the bufy voice of rumour, which fays you 
are determined to bring me to a Court Martial, in cafe I continue 
to refule your orders, I can only fay, that to fall a facrifice, in ful- 
filling the iaws I have iworn to .fupport, is to me preferable to 
holding any commiflion, and be obliged to aid in their violation. 

. have the honour to be, 
Your very humble fervant, 
Major Peter Osgood. Amos Binney, Copt. 

Major Os zood then produced the order of arrest of 
Capt. Gianey, which was read as follows : 

: Boston, Oct. 8, 1808. 
Capt. Amos Binney, commanding the Infantry 
Company of Military District No. 1, in the Legionary 
Brigade, will consider himself under an arrest, and 
deprived of any military command ; the charges will 
be exhibited in due season. 
(Signed) Peter Oscoop, Major \st Sub Legion 
: Infantry L. B. 


The Complainant then produced the Letter from 
Capt. Binney, in which the order of arrest was en- 
closed, and returned to him, which was read as fol- 
lows : 

, Boston, Oct. 8, 1808. 

Sir—Having contended, that out of the field, you 
havé not the authority to send me orders, relative to 
the organization and discipline of Col. Badger’s Re- 
giment. I take the liberty to enclose you a paper pur- 
porting to be an order of arrest, which you conveyed 
to me by the hand of Col. Badger’s Sergeant Major, 
Baxter, and which I cannot consent to receive ; be- 
cause it would be relinquishing to you the “ point” 
you have already conceded to me. I shall appear on 
Boston Common the 10th inst. agreeable to Regimen- 
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tal orders of 22d Sept. last, unless countermanded by 

the Colonel, when and where I will obey any -proper 

orders you may give. Iam respectfully yours, 
Amos Binney, Capt. 





; M. = Peter Osgood. 


2. by Court to Major Osgood. Was the order of 
arrest returned to you by Capt. Binney, enclosed in 
the letter you have just produced ? A. It was. 

2. sametosame. Did Capt. Binney, notwithstand- 
ing the order of arrest, come on to the field at the 
head of his company, on the 10th Oct. last ? 

A. He did ; and I was obliged to order him away. 
2. Did he then obey you, and leave the parade ? 
A. He did ; and the company was left under the 

command of the next officer present, Ensign Sampson. 





Major Jacob Stearns, was now adduced as a wit- 
ness on the part of the government, was sworn by 
the Judge Advocate, was interrogated, testified, and 
answered as follows : 

©. by the Complainant. How have you issued 
your ur orders to your Sub Legion, and have they always 
been obeyed ? 

A. Ihave always considered Colonel Badger to 
be my next immediate superior officer, and all orders 
come to me from Col. Badger, and I always consider 
it my duty to issue my orders to the Captains or com- 
manding officers of ag in my Sub Legion, 
which is Sub Legion No. 2, and this command was 
assigned me by Col. Badgesw—lI never knew an in- 
stance of any difficulty, until the present trial. My 
orders to the Captains and others under me in my Sub 
Legion have always been obeyed. I have been in 
commission as Major, and have commanded the 2d 
Sub Legion, more than four years, and it hath always 
been the practice to issue orders in the way in which 
Major Osgood issued the orders to Capt. Binney, and 
T never knew of any difficulty before. 
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2. by Defendant to Major Stearns. What is the 
tenure of your commission ? 

A. It is as Major of Infantry in the Legionary Bri- 
gade, first Division. 

2. sameto same. Does your commission say any 
thing of a Sub Legion? <4. No, sir. 

2. Is the second Sub Legion a local command, and 
where is the evidence of its being numbered second 
Sub Legion ? 

A. My commission gives it the number, I being the 
second in rank. 

2. same to same. Presuming Maj. Osgood should 
resign, would you take the command of his Sub Le- 
gion, or would your Sub Legion be No. 1? 

A. I presume in that case I should be the senior 
Major, and should be in Sub Legion No. 1, or the first 
Sub Legion. 





Major Joseph Stodder was adduced as a witness on 
the part of the government, was sworn by the Judge 
Advocate, was interrogated, testified, and answered 
as follows : 


Q. by Complainant to Major Stodder. How have 
you issued your orders to the Sub Legion under your 
command, and how have your orders been obeyed ? 

A. I have always considered Col. Badger to be my 
next immediate superior officer, and ali orders come 
to me from Col. Badger, and I always consider it my 
duty to issue my orders to the Captains or command- 
ing officers of the companies in my Sub Legion, which 
is Sub Legion No. 3, or the third Sub Legion, and 
this command was assigned me by Col. Badger. I 
never have known an instance of any difficulty until 
the present trial. My orders, to the captains and oth- 
ers under me in my Sub Legion, have always been 
Obeyed. I have been in commission as Major three 
years last May, and it has always been the practice to 
issue orders in my Sub Legion in the way in which 
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Major Osgood issued the orders to Capt. Binney. I 
have never hed any difficulty. 

1Q. by Defi Adant to Major Stodder. Does your 
commission say any thing of a Sub Legion? 

A. No, sir. 

Q. same to same. Is the third Sub Legion a local 
command, and where is the evidence of its being 
numbered the third Sub Legion ? 

A. My coinmission gives it the number, I being the 
Major third in rank. 

Q. same to same. Presuming Majors Osgood and 
Stearns should both resign, would you take the com- 
mand of the first Sub Legion, or would your Sub Le- : 
gion be numbered one ? 

A.I presume I should in that case be the Senior 
Major, and should be in the first Sub Legion. 

At half past 3 o’clock, p. m. the Court was ordered 
to be adjourned, which was done in due form by the 
Marshal, until to-morrow morning, 10 o’clock. 








Thursday, Nov. 17, 1808. 

The Court met pursuant to adjournment. Upon 
their names being called, they all answered in their 
places. ‘The Court was ordered to be opened, which 
was done in due form, by the Marshal. ‘The Defen- 
dant and Complainant were both called, and were 
present. Adjutant General William Donnison was 
now adduced as a witness on the part of the Defen- 
dant, was sworn by the Judge Advocate, was inter- 
rogated, and answered as follows : 

2. by the Defendant. When new Regiments are 
formed in the Militia, does not the Commander in 
Chief, describe in General Orders the local companies, 
that are to form such Regiments? and are they not 
always numbered in that General Order and recorded ? 

A. To the first question ; by the Law of 1793, it | 
appears that the Governor, with advice of Council, 
is empowered to form the Militia into Regiments, and 
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when the Council so advise, by direction of the Com- 
mander in Chief, the whole is issued in orders describ: 
ing the Militia that is to compose it, add its number : 
sometimes it is described by Districts, and sometimes 
by companies. 

2. same to same. Has any General Order issued 
designating Sub Legions of Infantry in the Legionary 
Brigade, by describimg the particular ward, or stand- 
ing local companies, of which each Sub Legion was 
to be composed ? 

A. I do not recollect any General Order touching 
that subject, but the order of August 2, 1798. 

2. same to same. Do not the troops under the 
cothmand of Lieut. Col. Badger, compose a Regi- 
ment ? 

A. The formation of the Legions being a matter of 
record, I cannot determine that question. 

Q. same to same. Is there any record in your of- 
fice of the Sub Legions of Infantry ? 

A. This question is answered in my answer to the 
first question. 

2. by Judge Advocate to the same. What is the 
stile in which the oificers of Infantry in the Legionary 
Brigade are commissioned ? 

A. Shew me a Commission ; it will speak for it- 
self. Here Major Osgood shew his Commission to the | 
Adjutant General, the stile of which read Major of i 
the Infantry, in the Legionary Brigade, !st Division. 
The Adjutant General having looked upon it, observ- 
ed, this stile applies to all the field officers of Infantry 
in the Legionary Brigade. The witness further ob- 
served, the stile of the Captains’ commissions in the 
same Infantry, is Captain of a Company of Infantry 
in the Legionary Brigade. 

Q. same to same. What is the stile of the Com- 
missions of the officers of the Sub Legion of Artillery, 
60 called ? 
bp A. I think the stile is;x—You being appointed Cap- 
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tain of a Company of Artiilery in the Legionary 
Brigade. : 

Q. vy the Judge Advocate to same. Is the term or 
word Regiment used in any of the commissions which 
issue from yuur oifice to any of the officers under Col. 
ac ae scommand? 4. Not at this time. 

2. by Defendant tosame. Is.theserm Sub Legion 
used in any of the Majors’ commissions of Infantry in 
the Legionary Brigade ? | 

44. No, nor in none of the others. 

It having been observed by the Adjutant General, 
that he had lately received orders for making a large 
detachment from tne Militia of this Commonwealth, 
and that his time in his office was very precious, the 
Court proceeded to his examjnation before the record 
of the proceedings had yesterday was read. 

Upon the close of the testimony of the Adjutant 
General, the record of the proceedings had yesterday 
was read, and agreed to stand correct. 

Lieut. Col. Thomas Badger was now adduced as a 
witness on the part of the Government, was sworn by 
the Judge Advocate, was interrogated, testified, and 
answered as follows : 

I am commissioned Lieut. Col. Commandant of the 
Infantry, in the Legionary Brigade, Ist Division. I 
derive my authority from the Law or Resolve, passed 
| June 29th, 1798, and the General Order of August 
2d, 1798, which were issued, predicated thereon. By 
the General Order the Infantry in the Legionary Bri- 
gade is ordered to be formed into four Sub Legions, 
when there should be sixteen companies ; each Sub 
Legion of Infantry to be commanded by a Major, and 
the whole to be under the command of a Lieut. Col. 
Commandant. 

There are now four Sub Legions of Infantry in the 
Legionary Brigade. Three of them are commanded 
by Majors. To the other Sub Legion, the office of 
Wajor is vacant. 4 
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2. by Court to Col. Badger. Are your Majors se- 
lected by a majority of the votes of all the officers 
under your command ? 

A. They are ; that is, when an election of Major 
as ordered, all the Captains and Subalterns under my 
command, are ordered to meet, and all have a vote. 

2. by Judge Advocate to the same. Do you call 
the orders you issue Regimental Orders ? 

<i. I do not. 

<. same to same. Were the orders you issued on 
the 22d .ept. last, Regimental Orders ? 

A. ‘They were called Infantry Orders, not Regi- 
mental Orders. Iknow not that any Regiment exists 
in the Legionary Brigade. 

Q. by Defendant to same. Are the troops under 
your command a Brigade or Regiment ? 

This question was objected to by the Judge Advo- 
cate as being unnecessary, the same question being 
considered as having been answered before. 


Whereupon the Court was ordered to be cleared, 
and after full deliberation being had, they decided 
that the question might be asked ; and also decided, 
that the parties, upon returning into Court, be remind- 
ed not to burthen the record unnecessarily, and avoid, 
as far as they can, the asking of questions, the answers 
to which have been involved, or are contained in the 
answers already given in other questions. 


The Court took this occasion.also to give their opin- 
ion of the dissent which the Defendant offered, and 
which is referred to in page 164, and which is here 
copied. att 

Mr.President,and Gentlemen of the Court,—Having 
been ordered by this honorable Court to leave their 
presence, during the discussion of a question having no 
relation to my guilt or innocence, while the Judge 
Advocate is permitted to be present on behalf of’ the 
Government, I consider it my duty to dissent to the* 




















et eo eee 











1S] 


‘practice ; because in any question relative to the con- 


duct and proceedings of the Court, which may be dis- 
cussed with closed doors, new questions*may arise, 
out of the one proposed, to the accurate determination 
of which, the Defendant should have the opportunity 
of being heard as fully as the Judge Advocate. 
(Signed ) Amos Binney. 
Dedham, Nov. \5th, 1808. 


The following is the opinion of the Court on the 
above dissent, which was handed with a direction to 
be recorded : 

The dissent of Capt. Binney to the proceedings of 
the Court in ordering him to leave the same, while 
they are discussing questions in the presence of the 
Judge Advocate, in the opinion of the Court would, 
if sanctioned by them, be deviating from a well 
known practice, which is in the nature of things una- 
voidable, for the following reasons : 

Ist. For the Court to admit Capt. Binney to be 
present when a question is discussed, would disclose 
the opinion of the members, which every member is 
bound by his oath not to discover, unless required to 
give evidence thereof as a witness, by a Court of Jus- 
tice in a due course of law. 

2d. For the Court to order the Judge Advocate to 
leave their presence, during the discussion of a ques- 
tion, would be deviating. from all custom, and make 
that part of the Militia Laws a dead letter, ‘which re- 
quires the Judge Advocate to be under oath not to di- 
vulge the vote or opinion of any member of the Court, 
and who is an advocate for the Defendant as well as 
for the Commonwealth. 

Therefore Capt. Binney must be mistaken respect- 
ing the usual modes of the proceedings of Courts Mar- 
tial, or we presume he would have not entered his dis- 
sent to the proceedings of the Court in the manner 
he has. 
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Upon the Court’s being opened, these decisions were 
read, the Defendant and Complainant having been 
first called, and answered. 

The question objected to as before was now asked, 
Are the troops under your command a Brigade or 
Regiment ? 

A. by Col. Badger. By my Commission I was ap- 
pointed Lieut. Col. Commandant of the Infantry in the 
Legionary Brigade, Ist Division. 

Q by Defendant to same. Have you not in the 
orderly book, a General Order of Sept. 7th, 1807, at- 
taching Capt. Loring’s Company to the Regiment of 
Infantry, Legionary Brigade ? 

A. There is such an order; but the date I do not 


recollect. 


The following motion was now made by the De. 
fendant : 

Mr. President and Gentlemen of the Court,—As ] 
cannot be furnished by Col. Badger with the General 
Order of Sept. 1807, from his orderly book, I request 
permission for time to procure a certified copy of it 
from the Adjutant General’s office. 

(Signed) Amos Binney, Capt. 


The Court observed he should have time and op- 
portunity to produce it, if he wished. 
Q. by Defendant to Col. Badger. How many com- 
anies of Infantry are there under your command? 
and which Sub Legion does Capt. Loring’ s Company 
belong to ? 
A. ihere are seventeen companies of Infantry un- 
der my command. Capt. Loring’s Company is not 


attached to any particular Sub Legion. 


2. same to same. Did the General Order of Au- 
gust, 1798, authorize the raising of more than sixteen 
companies of Infantry ? 4. It does not. 

©. same to same. Did n. not command the Com- 


pany of Wards No. 1 and 2, in the year 1804? and 
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did not that Company, at that time, belong to the 
third Sub Legion, so called ? 

A. Previous to Sept. 1804, I commanded the Com- 
pany of Wards No. 1 and 2, and it did at that time 
belong to the 3d Sub Legion. 

2. same to same. Is the Company which I com- 
manded on the 10th Oct. last, part of the same Com- 
pany which you commanded in 1804 ? 

A. Yes. 

2. same to same. By whose authority was my 
Company transferred on the 8th Oct. 1804, from what 
was called the 3d Sub Legion, to what is now called 
the first Sub Legion ? 

A. By the General Order of Aug. 2d, 1798, each 
Major commanding a Sub Legion was to give rank to 
the Sub Legion under his command. Capt. Binney’s 
Company being assigned to the Sub Legion command- 
ed by Major Osgood, and he being the oldest Major, 
made that Company tv be in the first Sub Legion. 

Q. same to same. Do your orders to the Captains 
in your 4th Sub Legion go first to the oldest Captains 
in that Sub Legion, as senior officer, there being no 
Major ; and does he transmit them to the other Cap- 
tains in his Sub Legion Orders ? 

A. They do not. 

2. same to same. Have you not received a Gen- 
eral Order of the 10th March last, communicating the 
decision of the Governor and Council in these words, 
“that Legionary Infantry is a corps not known in the 
laws of the United States, which is the supreme law 
of the land”? 

A. I do not recollect having s seen such an order ; 
but such a one may exist for-what I know. 

Q. same to same. Did not the Governor and Coun- 
cil refuse to commission a Major, elected by a majori- 
ty of all the officers under your command, for the in- 
tended 4th Sub Legion, because your return of his 
election did not name the Regiment for which he was 
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chosen ; and did they not hand down that refusal in 
a General Order of March 10th, 1808 ? 

A. There is a General Order, I believe, respecting 
this business, but the particulars of it are not on my 
mind. 

Q. same to same. Have you not appointed an Ad- 
jutant, a Quarter Master, a Chaplain, and two Ser- 
geant Majors, since you was commissioned Lieut. Col. 
and were not those appointments made under the laws 
authorizing a Regimental staff ? 

A. I never have appointed an Adjutant ; I have 
appointed a Quarter Master, a Chaplain, and, by the 
request of two of the Majors, I have given Warrants 
td two men to act as Sergeant Majors in their Sub 
Legions. 

Q. same to same. Do you not receive the returns 
from the different Captains in the Brigade, there being 
no other Lieut. Col. Commandant, in the month of 
April, and do you not make your returns accordingly ? 

A. I receive returns of the names of the men com- 
posing the corps at large, raised in Boston, according 
to law ; but I make no returns of them, because it is 
not my duty. 

Robert Gardner, Esq. was now adduced as a wit- 
ness on the part of the Defendant, was sworn by the 
Judge Advocate, was interrogated, testified, and an- 
swered as follows : 

Q. by Defendant. Did you command the same 
corps in 1803, that Col. Badger now commands; and 
was not that corps at that time called and known by 
the name of the Legionary Regiment ? 

A. I did command the same corps then which Col. 
Badger does now ; but it did not consist of so many 
companies then as it does now ; my Commission as- 
signed me the command of the Legionary Regiment. 

Q. same to same. Did you ever order your Adju- . 
tant to distribute Sub Legion orders ? 

A. I do not think Ieverdid. I never commanded 
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a single Sub Legion. My command consisted of what 
I considered component parts of a Regiment, generally 
called Battalions, but in the Boston Brigade latterly 
called Sub Legions. 

Q. by Complainant to same. During the time of 
your command, were there not Sub, Legions formed 
by your order, and did you not assign the commands 
of some of the Sub Legions to the Majors under you? 

A. This was done while I was in command, but it 
was done by me under orders and advice received 
from the Brigadier General. | 

Q. same to sane. Did you not, when in that com- 
mand, order that future orders should go to the Ma- 
jors,and be by them communicated in Sub Legion 
orders to their Captains ? 

A. Ithink I did. When T first commanded the Regi- 
ment, I used to send my orders to the different Cap- 
tains, ten or twelve in number. I found this a trou- 
blesome business and afterwards issued my orders to 
the Majors to announce or communicate to the Cap- 
tains under their command. But I do not remember 
f ever authorized them to send down my other orders, 
but merely what was sufficient to announce mine. IL 
never meant or intended to permit any of my Majors 
to take any part of my authority from me. 

Here the Court was ordered to be adjourned until 
to-morrow morning, ten o’clock, which was done in 
due form by the Marshal. 


ae 


Friday, Nov. 18, 1808. 


The Court met pursuant to adjournment. The 
names of the Court were called, and al! answered in 
their places. The Court was ordered to be opened, 
which was done in due form by the Marshal. The 
Defendant and Complainant, upon being called, were 
both found to be present. 

Major Peter Osgood, the Complainant, was here 
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called up by the Defendant, and was interrogated, 
and answered as follows : 

Q. by the Defendant. By what authority were you 
placed to the command of the first Sub Legion, so 
called ? 

A. 1 was placed to that conymand by the authority 
of Col. Badger. 

©. same to same. Have you an Adjutant to dis- 
tribute your orders to the commanding officers of the 
companies in your Sub Legion, so called ? 

A. I have not. 

©. same to same. Have youa Sub Legion Orderly 
Book, where your Orders are recorded ? 

A I have not. 

2. same to same. Did not the Company under 
my command appear on the field, on the 10th Oct. 
1808, in as complete order and under 1s good disci- 
pline as any other Company on the field ? 

A. I never entered any complaint against Capt. 
Binney, on account of the appearance of the Company 
he formerly commanded. 

2. same to same. Did you not observe to Ensign 
Sampson on the 10th Oct. last, after I had been order- 
ed to leave the field, that the Company was as well 
equipped and under as good discipline as any on the 
parade ? 

A. I think it is probable I did. The Company ap- 
peared to me as well disciplined as any of the others. 

Q. same to same. When was I arrested on the 
charges you have preferred against me ? 

A. ido not recollect the day ; it was on a Satur- 
day, the 7th or 8th last Oct. I gave the Order of Ar- 
rest to the Sergeant Major, and I presume he deliver- 
ed it. 

Q. same to same. Had I disobeyed any order 
when you sent me a letter by Baxter on the 8th Oct. 
stating that I was under arrest ? 

A. I conceive he had. 
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Q. same to same. What order had I disobeyed ‘ 

A. It was a Sub Legion Order, dated the 26th Sept. 
fast. 

2. same tosame. When did that Sub Legion Or- 
der direct me to appear on the Common ? 

This question was overruled by the Court as the 
Sub Legion Order, recorded in page 168, would an- 


ewer it. 

2. same to same. If you considered me under ar- 
rest un the 8th Oct. why did you come to me on the 
Common, when I commanded my Company, instead 
of Ensign Sampson ? 

4. I considered from Capt. Binney’s conduct two 
or three days before, and from his coming on the field 
at the head of his Company, that I might be obliged 
to use force ; to prevent that difficulty, I went to Capt. 
Binney, and ordered him away, before I said any 
thing to Ensign Sampson. 

Adj. Geo. Bass was now adduced as a witness on the 
part of the Defendant, was sworn by Judge Advocate, 
was interrogated, testified, and answered as follows : 

2. by Defendant to Adjutant Bass. What is the 
tenure of your Commission ? 

4. lam Adjutant in the Legionary Infantry, com- 
manded by Col. Badger. 

Q. same to same. Were you not commissioned as 
the Adjutant of the Regiment in the Legionary Brigade 
under Col. Gardner ? | 

A. Yes, I was; and the Commission has since been 
altered. 

Q. same to same. By whose authority was your 
Commission altered, and by whom was it altered ? 

A. I think the Brig. General requested me to carry 
it to the Adj. General’s office. It was there altered, 
either by the Adj. General himself, or one of his 
clerks ; I forget which. 

Q. same to same. Are you now Adjutant to Col. 


Badger? 4. Yes, I am. 
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‘The Defendant here produced an Order of Colonel! 
Gardner, called a Regimental Order, dated March 
12th, 1803, and wished the following clause of the 
order might be recorded :—The clause referred to fol- 
lows :—** George Bass is appointed and commissioned 
Adjutant of the Regiment, and is to be obeyed ac- 
cordingly ; by order of the Lieut. Col. Commandant.” 

Zephaniah Sampson, Ensign of Capt. Binney’s Com- 
pany, was now adduced as a witness on the part of 
the Defendant, was sworn by the Judge Advocate, 
was interrogated, testified, and answered as follows : 

Y. by Defendant. Did you receive my Company 
Order, to parade with the Company, on the 3d, 5th, 
and 7th of Oct. for Company duty, and on the 10th 
for inspection and Regimental exercise ; and did you 
not accordingly appear, and march under me on the 
Common, on the 10th of said Oct. 4. I did. 

Q. same to same. Have you at any time complain- 
ed to Major Osgood that I deprived you of your _ 
to command my Company, on the 10th October ? 

A. t have not. 

Q. same to same. Were you not at Maj. Osgood’s 
house on Sunday night, on the 9th Oct. and did he 
not there give you assurances, that you might act on 
the succeeding day as you saw proper ; and that he 
would not arrest you, do what you would on that 
= ? 

. The words were not the same as above, but they 
PN the same thing. 

2, by Maj. Osgood, the Complainant, to the same. 
Did you not receive an order from me on Saturday 
the 8th of Oct. last, directing you to take command of 
the Company and march’ it on to the parade on the 
10th, your Captain being under arrest? /. I did. 

Q. by same to same. Was any body present with 
you at my house ? If so, who were they ? 

A. There was: Capt. Rhoades was present, and 
Lieut. Cushing. 
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0. by Judge Advocate'to same. Was any one else 
present ? 

A. ‘There was, but I presume none of them heard 
the conversation except those two. 

Quarter Master Thomas Redman was again called 
up, and the following questions were asked him, and 
he answered as follows : : 

QO. by Complainant. Were you yo at my house 
on “Sunday evening the 9th Oct. ? Did you hear the 
conversation between me and Ensign Sampson? If 
80, relate it. 

A. I was present on that evening. I was not there 
all the evening. ‘While I was there I heard conversa- 
tion between Mr. Sampson and Maj. Osgood. I heard 
Mr. Sampson ask Maj. Osgood how he was to conduct 
on the next day ? Maj. Osgood answered, you have 
your orders and must obey them. 

Q. by Defendant to same. Did you not leave the 
room before Ensign’ Sampson ; and might not a con- 
versation have taken place between Maj. Osgood and 
Ensign Sampson, and you not have heard it ? 

A. I think Ensign Sampson left the house before I 
did ; but Ido not mean to say, but what conversa- 
tion, such as Mr. Sampson has testified to, might have 
passed ; but I do say, I did not hear any, except as I 
have above stated. 

Aaron Mower, Sergeant, and Clerk of Capt. Bin- 
ney’s Company, was now adduced as a witness on the 
part of the Defendant, was sworn by the Judge Advo- 
cate, Was interrogated, testified, and answered as fol- 
lows : 

Q. by Defendant. Did Ensign Sampson, on the 
Company parade, on the morning of the 10th Oct. last, 
make any objections to my taking the command of 
my Company ? ° 

A. He did not make any personal objections. 

QO. by Complainant to same. Were any orders read 
before Capt. Binney’s Company ? If so, what were 
they ? and was Capt. Binney present ? 
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A. There was an order which came from Majo: 
Osgood to Ensign Sampson, respecting his taking the 
command of the Company. This order I read before 
the Company, at the request of Ensign Sampson, and 
Capt. Binney was present. 

Q. by Judge Advocate to same. Was there any 
thing in the order you refer to, about Capt. Binney’s 
being under an arrest? A. There was. 

Q. by Defendant to Ensign Sampson. Did you 
not acquiesce in my taking the command of the Com- 
pany on that day, after the order named by Sergeant 
Mower was read, in consequence of the conversation 
had between yourself and Major Osgood the night 
before ? 

A. I cannot say it was in consequence of the con- 
versation [ had with Maj. Osgood ; but I did acqui- 
esce, and marched as Lieutenant under Capt. Binney 
on to the Common. 

Valentine Baxter was here called upon by the De- 
fendant. He was adduced as a witness on the part 
of the Government, on the second day of the trial, 
and was then sworn by the Judge Advocate, and tes- 
tified that on the 3d day of Sept. last, he delivered to 
Capt. Binney certain papers, under seal, directed to 
Capt. Binney, from Major Osgood, but the contents he 
did not know. When the witness had proceeded thus 
far, the Defendant produced the papers referred to, 
which rendered the testimony of Mr. Baxter altogether 
immaterial to the point, but Capt. Binney, wishing 
Mr. Baxter to be considered as a witness produced 
on the part of the Government, the record of the cir- 
cumstance is here made, at Capt. Binney’s request, 
that he may be so considered. 

Valentine Baxter was now interrogated, and an- 
swered as follows : 

Q. by Defendant. Were you not formerly a Ser- 
geant of the Company I commanded, and did not Co! 
Badger give you a Warrant as Sergeant Major ? 
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4. I was one of Capt. Binney’s Sergeants. While 
I was so, I was requested by Major Osgood to take a 
Warrant as Sergeant Major of a Sub Legion, to which 
I consented, and did receive a warrant of that kind 
from the hands of Major Osgood. It is signed by Col. 
Badger. } 

0. same to same. What is the tenure of the War- 
rant ? \\ ill you shew it ? 

A. Here is the Warrant. The witness produced 
his Warrant, the title of which was read as follows : 
‘; You being appointed Sergeant Major of a Sub Le- 
gion of Infantry, Legionary Brigade, and First Division 
of the Militia of Massachusetts,”— it appeared that the 
word Regiment, on the printed form, was erased.— 
The Warrant was signed Thomas Badger, Lieut. Col. 
Comdt. Sub Legion of Inf. Legionary Brigade, and 
countersigned Geo. Bass, Ad). 

Q. same to same. Did Col. Badger ever give you 
orders to distribute the ordes of his Majors ? 

A. No, sir. I never received any orders from Col. 
Badger. 

Moses B. Foster was adduced as a witness on the 
part of the Defendant, was sworn by the Judge Advo- 
cate, was interrogated, testified, and answered as fol- 
lows : 

Q. by Defendant. Were you appointed Sergeant 
Major by Col. Badger.and will you shew your warrant? 

A. Mr. Foster produced his Warrant, the title of 
which appeared, upon inspection, to be similar to that 
produced by the last witness, Mr. Baxter, and with the 
same erasure of the Word “ Regiment,” and signed by 
Col. Badger. 

Q. by Defendant to same. Have you not done 
duty generally to the troops under Col. Badger’s com- 
mand, without respect to any particular Sub Legion ? 

A. Ihave generally done duty in the second Sub Le- 
gion, under the command of Major Stearns. f have ! 
at times done duty in other Sub Legions by orders of 
Col. Badger. 
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Q. same to same. Have you or have you not car- 
ried orders from your Colonei direct to the non-com- 
missioned officers in the third Sub Legion, without 
their being sanctioned by any Major ? 

A. 1 have carried, in two instances, discharges of 
non-commissioned officers in the third Sub Legion. 
They were sealed and given me by Col. Badger, to 
be handed to the two non-commissioned officers who 
were discharged. ‘These orders had not the sanction 
of any Major that I know of. 


Col. William Barnes was now adduced as a witness 
on the part of the Defendant, was sworn by the Judge 
Advocate, was interrogated, testified, and answered 
as follows : 

2. by Defendant. Do you command a Regiment 
of Infantry in the first Brigade, first Division, of the 
Militia of this Commonwealth ? and how do your or- 
ders go to the Captains of that Regiment ? 

A. (do: I issue my orders to my Adjutant to hand 
them down to the Majors, and Captains of the several 
Companies under my command. 

Q. same to same. Do your orders to your Captains 
pass through the Majors’ hands ? 

A. No, they do not. 


Here the Court was ordered to be adjourned until 
to-morrow morning, 10 o’clock, which was done in 
due form by the Marshal. 

Saturday, November 19th, 1808. 

The Court met pursuant to adjournment.. The 
names of the President and members were called, and 
all answered in their places. he Court was then 
ordered to be opened, which was done in due form by 
the Marshal. The Defendant was now called and 
appeared, and answered in his proper person. ‘The 
Complainant also was present. 

The proceedings had yesterday were now read by 
the Judge Advocate, and were correct. 


— 
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Ensign Zephaniah Sampson, a witness on the part 
of the Defendant, now suggested a wish to explain 
the answer he gave to a certain question asked him 
yesterday by the Defendant. The Judge ::dvocate 
repeated the question referred to, which is as follows : 

Q. (repeated, which is the second question on page 
190.) Did you not acquiesce in my, taking the com- 
mand of the Company on that day, after the order 
named by Sergeant Mower was read, in consequence 
of the conversation had between yourself and Major 
Osgood the night before ? 

A. Ensign Sampson explains in the following 
words: I did not acquiesce to go under the command 
of Capt. Binney on the 10th, entirely in consequence 
of the conversation I had with Major Osgood, but for 
that, with other reasons beside. 

It was here by the Court, at the request of the De- 
fendant, directed to be minuted, that Adj. Bass, a wit- 
ness produced by the Defendant, was yesterday, pend- 
ing his examination, asked by the Court if he had his 
commission with him ? to which he answered he had 
not. 

Capt. John Binney, a witness adduced on the part 
of the Defendant, was sworn by the Judge Advocate, 
was interrogated, testified, and answered as follows : 

2. by Defendant. Do you command a Company 
in the Corps of Artillery in the Legionary Brigade ; 
and what is the tenure of your Commission ? 

A. Ido. The witness here produced his Commis- 
sion, the title of which was, “ You being appointed 
Captain of a Company in the Battalion of Artillery in 
the Legionary Brigade, Ist Division, of the Militia of 
this Commonwealth.” 

2. same to same. Is not the Corps of Artillery 
which you belong to, called a Sub Legion? A. It is. 


Capt. Joseph Loring, jun. was now adduced as & 
witness on the part of the Defendant, was sworn by 
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the Judge Advocate, was interrogated, testified, and 
answered as follows: 

2. by Defendant. When you was attached to the 
Regiment commanded by Col. Badger, by General 
Order of 7th Sept. 1807, were you placed to any one 
of Col. Badger’s Sub Legions, so called ? 

A. Iwas, by a General Order, dated Sept. 7, 1807, 
attached to the Regiment of Infantry of the Legionary 
Brigade, commanded by Col. Badger. Some time af- 
ter I received Col. Badger’s order, dated Sept. 19th, 
1807, attaching me to the 4th Sub Legion, so called, 
and ordering my Company to parade for Inspection 
and Review the 22d Oct. I made some objections to 
the Colonel’s right to attach me (but Iam not positive 
that I made them tothe Colonel.} Col. Badger issued 
another order, dated Oct. 5th, countermanding his or- 
der of the 19th Sept. The next order I received from 
Col. Badger was dated Oct. 19th, 1807, “ that in con- 
sequence of my declining the command of the 4th Sub 
Legion as Major, which I was elected to, Capt. Isaac 
Cushing would take the command of those troops on 
the 22d Oct.” (who was then the senior Captain on 
duty in Lieut. Col. Badger’s Regiment). I paraded 
my Company on the Common conformably to order, 
when Col. Badger sent me orders to take the right of 
Major Osgood or his Sub Legion, which gave me my 
rank as eldest officer in the line of Infantry. I receiv- 
ed orders in the course of,the parade from Brig. Gen. 
Winslow, by his Brigade Major, and acted at the head 
of my Company as battalion and platoon officer. | 

2. same to same. How do you receive your orders 
from your Colonel ? 

A. I receive them direct from the Colonel, by the 
hands of the Adjutant, without the sanction of a Major. 

2. same to same. Have you been ordered on a du- 
ty by your Colonel, which you considered illegal, and 
in consequence of your refusing to act as ordered, has 
he taken any notice of your conduct ? 
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A. All that I know of it is, that my conduct is stated 
in the following paper, which is a copy of what was 
then signed. ‘The witness here produced a paper, a 
copy of which follows, as an additional part of his an- 
swer to the last question : 


** We, the underfigned officers of Infantry, although no law 
exifts eftablithing Courts of Inquiry, do belteve from cuftomary 
ufage, they have heretofore been appointed by the Commander 
in Chief, and the Major General, whofe right it is by law to ap- 
point General and Divifion Courts Martial ; but we have never 
heard of a Regimental Court of Inquiry, eftablifhed by a Lieut. 
Colonel, to examine into the conduct of commiffioned officers. 
The Major General has in fome degree fantioned this invefligation, 
by adjourning our firft intended meeting, and ordering the Judge 
Advocate to attend the inquiry. | We therefore thought it advita- 
ble, mereiy to inveftigate the facts fo far as to record the declara- 
tions of individuals ; and to receive the papers as they were pro- 
duced conformably to the foregoing records, which we do hereby 
certify to be a juft and true record of all our proceedings. And 
if we conlidered that we were legaily organized as a Court of In- 
quiry, we could not refrain from doing juttice to the officers com- 
plained of, by declaring that, in our opinions, they have a¢ted in 
their different {tations towards Sergeant Fofter in as correct and 
officer-like manner, as it is poffible for Militia Officers to aét; and 
the motives of the different officers appear to us to have been ac- 
tuated for the general good of the Company.”’ 

Joserx Stopprr, Major, 
(Signed) ) ine LorinG, sun. Captain, 
CJacos Cantereury, Captain. 

9. by Complainant to Capt. Loring. Do you command a 
itanding company, or a company raifed at large ? 

4. A company raifed at large. 

The Defendant here produced Divifion orders of O&. 3d, 1804 ; 
Brigade orders of the sth of the fame O&. Infantry orders of the 
fame 8th O&. and Sub Legion orders of the 1i-h of the fame 
month ; and withed the following extract to be minuted from the 
faid Infantry orders of O&. eth, |84, viz. “ As no permanent 
affignment of the Sub Legions can be made at this time, Major 
Ofgood will take command of the following companies, viz. The 
Chelfea2 Company, the Companies of Wards No. | and =; of 
and + : and No. 6 ; ‘which form one Sub Legion.” The orders 
produced are Paper No. 7, accompanying the proceeding. 

The Defendant there produced his commiflion, dated O&. 5th, 
1804, the title of which was; you being appointed Captain of « 
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Company of Infantry, in the Legionary Brigade, 1ft Divifion, of 
the Militia of this Commonwealth. It alfo appeared that he 
qualified himfelf before Major Ofgood, who figned the certificate 
of qualification-—‘ Peter Oscoop, Major of Infantry in Legionary 
Brigade.’ 


The Defendant now produced certified copies of certain papers 
from the Adjutant General’s Office. Indulgence from time to 
time to obtain which was granted him, at his requeit, on the 
third day of the trial. ‘fee page 182) The papers are defcribed 
and referred to as follows: A paper, certified by the Adjutant 
General, as the form in which the record is made in the general 
Rofter. This paper is No. 8, accompanying the proceedings. 

Certified copy of General Orders of Aug. 2... i798.—This copy, 
certified by the Adjutant General, is Paper No. 9, and accompa- 
nies the proceedings 


The Defendant alfo produced a certified copy. from the Adju- 
tant General, of the General Order of Sept 7ti, 1807. This 
Paper is No. !, and accompanies the proceedings. 

He alfo produced the advice of Council to the Governour, given 
on the 20t1 Feb. 808, to his Excellency, with his Excellency’s 
opinion thereon, given March | th, is ?* and General Orders of 
March |! 1808 ; all thefe certified by the Adjutant General, 
are Paper No. 11, accompanying the proceedings. 


He alfo produced a certified copy from the Secretary of State’s 
Office of this Commonwealth, of the report of Committee on the 
petition of Jofeph Loring, jun. with the refolve patfed thereon, 
June 201», 1807. This Paperis No. !2, and accompanies the pro- 
ceedings. 


He alfo produced a printed copy of the Petition of Turner 
Crooker and others, to the Governor and Council, with the advice 


of Council thereon, dated Jan. 13:1. 1808, with the Meflage of 
the Governor to the Senate and Houfe, dated Jan. 16t'. 1808, 
with a copy of the refolve of June 2?th, ‘798, annexed to faid 


Meflage. This Paper is No. !3, and accompanies the proceedings. 


The Defendant was now afked by the Judge Advocate if he had 
any thing further to offer ?. He produced the following paper : 


Mr. President, and Gentlemen of the Court, 


Havine clofed the evidence that I have been able to produce 
jn my defence, I think it but proper to ftate at this time, for the 
information of the Court, and that they may be able to take fome 
minutes, that in my defence I fhall advert to the Conftitution of 
the United States, and of this Commonwealth: alfo to the laws 
of the United States, and of this Commonwealth, as follow : 
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Constitution of the United States, Art. \st, Ser. 8th; Art. 6th; 
Amencments, Articles 7th and 8th.—Consiitution of Massachusetts, 
Part Ist, Sec. 10th, Lith, 13th, 17th, and 30th ; Part 2, Chapter 
Ist, Sec, Ist, Art. 4th ; Chap. 2d, Sec. Ist, Art. 7 and 10th ; Chap. 
Sd, Sec. Ist ; Chap. 6th, Sec. Ist —Law of the United States, of 
May 8, 1792, Sec. d, and 6th.--United Statee Law, March, 1803, 
Sec. 2c, and $3d.2-Law of Massachusetts, of June 22d, 1793, Sec. 
4th, 5th, 6th, 8th, lith, 12th, 13th, 14th, béth, 25th, 30th, 32d, 
35th, 36th,and 39th.—-Law of Massachusetts, of March 4th, 1800, 
Sec. 4th, 12th, and 17th ; Law of March 14th, 1806,'Sec. 3c, 4th, 
and 10th. Amos Binney. 

Dedham, Nov. 19, 1808. 


The Complainant was now alked if he had any thing further 
to produce ' Anfwered that he had not at prefent, any thing fur- 
ther, excepting a certified copy of the refolve, pafled the 29th 
June, i7vs, authorizing the formation of the Militia of the towns 
of Bofton and Chelfea into a Legionary Brigade ; a certified copy 
of the advice of Council had on faid refolve, on the 2d Augutt, 
1798 ; the General Order of the 2d Aug. 1798, iffued thereon, 
and a certified copy of the advice of Council had Jan. . sth, 
188, on the Petition of Turner Crooker and others, on which the 
Meffage of His Excellency the Governour, to the General Court, 
of Jan. !6'), i8us, was founded. The certified copy of the re- 
folve of June 291h, 1798, is Paper No. 14, and accompanies the 
proceedings. . 

The certified copy of the advice of Council, founded on faid re- 
folve, of Aug. 2d, 1798, is Paper No. i5, and accompanies the 
proceedings. 

Certified copy of General Order of Aug. 2d, 1798, is Paper No. 
16, and accompanies the proceeding. 

Certified copy of tthe advice of Council of Jan. 13th. 1808, on 
which the Governo:% Meflage of Jan loth, 1808, was founded, is 
Paper No }7, and accompanies the proceedings. 

Both the Complainant, and Defendant were now afked if they 
had any thing further to offer ? They both anfwered, they had not. 

The Defendant now moved the Court, for time to prepare his 
defence, and mentioned jie wifhed until Wednefday next, the 23d 
inft. or after. 

The Court granted until Thurfday next, the 24th inft. and or- 
dered the Court to be adjourned accordingly util Thurfday 
morning, the 2'th inft. then to meet at this place at !1 o’clock ; 
which was accordingly done in due form by the Marfhal. 


——eme 


Thursday, Now. 24th, 1808. 


The Court met purfuant to adjournment, and all anfwered in 
their places, when called. The Court was ordered to be opened, 
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which was done in due form by the Marfhal.—The Defendant and 
Complainant were both called, and anfwered. 

The record of the proceedings was now read and agreed to be 
corret The Defendant was now afked if he wifhed to offer a 
defence in writing ? He anfwered that he did, and produced a 
written defence, which defence the Defendant, with the permifl- 
fion of the Court, read himfelf in the words and figures following : 


Mr. President and Gentlemen of the Court, 

Iiavine served more than four years as a Captain in the Mi- 
litia of this Commonwealth, (and, if I may be allowed to say it, to 
the approbation of my superiors, and usefully to the Government) 
it is at this period my fate to be arraigned before you, on charges 
preferred by Major Peter Osgood, implicating my honor as un 
officer, and my character for truth and allegiance to the Govern- 
ment. Although this situation may be consicered, by those unac- 
quainted with the cause, degrading to my reputation as an officer, 
and humiliating to my pride, yet I embrace it as a happy moment, 
wherein I have an opportunity to evince my loyalty to the State, 
my steady adherence to the oath of oflice, and my firm attachment 
to the constitution and laws of my country, which as an officer | 
have sworn to support. Conscious of my own innocence, and rely - 
ing on the justice and honour of my Judges and Jurors, I enter ou 
my defence with confident anticipation of a result, that shall rescuc 
my reputation from unmerited reproach. My detence shall be 
directed to your reason and judgment, without meanly attempting 
to interest your generous feelings as officers, or fondly calculating 
on your sympathies as men. It shall be couched in terms that an 
officer may use without reproach, and that men of honor may hear 
without a blush. 

I am happy that the complainant has found matcrials to consti- 
tute no more thah one charge against me, viz. “ unmilitary conduct 
and disobedience of orders,’’ and this, though the most extensive 
in the whole catalogue ef military offences, embracing a field with- 
out bounds, comprehending (he private as well as the public de- 
portment of an officer, the minutia and detail of lis relations, duties 
and obligations to his superiors, his inferiors, himself, and the 
Government, affords a foundation for no more than two specilica- 
tions of charges; containing first a proposition of fact, and second 
of principle. ‘The fact to be established is, that J sent back to the 
complainant certain Sub Legion Orders, which he had lawfully 
and regularly sent me, and which it was my duty to receive and 
obey, but which orders I refused to receive, acknowledge and obey. 
The second is a proposition of principle, that in me it was * unmil- 
itary conducv” to refuse his orders at the time [ did it, and to take 
the steps I did consequent of that refusal. 

To prov: the fact to you that I duly and regularly received his 
Sub Legion Orders, the complainant intreduces Quarter Mastez 
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Redman, an officer of Lieut. Col. Badger’s Regimental Staff, who 
hy his own evidence never was authorized to distribute any orders, 
except those of his Colonel, which by him I duly received and 
have obeyed, and which seems to be conceded by the complainant 
himself, inasmuch as he, after the return of his order on the 28th 
Sept. through the same medium that he sent it, relinquishes bis 
claim on the Lieut. Col.’s Quarter Master to distribute his Sub 
Legion Orders, and presses into his service Mf. Valentine Baxter, 
w ho, it appears by his mutilated warrant, is no officer at all. But 
for the accuracy of this selection there appears not the least shadow 
of authority, as the warrant which he holds gives him no title to 
be the Sergeant Major of any Regiment ; of course he is not au- 
thorized to act in that capacity, agreeable to law ; and it appears, 
from his statement, he felt ashamed of the drudgery, and when 
interrogated by me, on the delivery of the complainant’s sealed 
communications, what paper he handed me, and from whom he 
received them, he at the several times and uniformly answered, 
“It is a letter.” From whom? “ A gentleman.” 

That I did receive the paper purperting to be a Sub Legion 
Order, and also that said to be the Order of Arrest, I never denied, 
and is abundantly evident by the correspondence which passed be- 
tween us, and which is now a part of your record ; by which it 
must clearly appear to the Court, that the object I had in view in 
so sending that order back, was not insubordination, disrespect of 
superiors, subversion of military order, vielation of the oath of 
office, or of the rules and regulations of the constitution and the 
Jaws ; but a steady and tenacious adherence to that oath of office, 
those laws and that constitution, which I am charged with having 
violated. 

But that I obeyed that order, as far as it was conformable to 
Regimental Orders, the complainant has proved himself ; for he 
tells you in his evidence, and even makes it a part of his specifica- 
tions of charges, that I did appear on the common, with my com- 
pany, on the 10th Oct. and that my company was as well equipped 
and under as good discipline, as any company on the parade ; or 
to use his own words, that he had no cause of complaint: and that 
then and there he gave me an order to leave the parade, which I 
quietly and cheerfully obeyed ; for in that situation I held myself 
bound to obey his orders. You, gentlemen, will however remark, 
that the Sub Legion Order. in a degree, went to countermand the 
Regimental Order, that part I did not obey ; and how the com- 
plainant can justify himself in issuing an order that countermanded 
any part of his superiors’, I leave the honorable Court to judge. 
The reasons for sending back to him what he has termed an Order 
of Arrest, which he sent me through the same unauthorised chan- 
nel, is also explained, in part, in the correspondence. 

You have seen, gentlemen, that my company, by universal con- 
sent, composed a part of the first Battalion of Col. Badger’s Regt. 
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or, as the complainant and lis assistants please to call it, Sub Le- 
gion ; that I duly received the Regimental Order ip the manner 
directed by the Licut. Colonel, and in the same manner that other 
Captains received the same orders, that is, by the hand of Q. M. 
Redman, the Adjutant being absent. By that order I was directed 
to appear on Boston common, with the company under my com- 
mand, on the 10th Oct. and that Major Osgood would have the 
command. That I made every necessafy exertion and arrange- 
ment to comply therewith, by notifying my company, and actually 
parading three times the preceding week, to instruct the men in 
the various evolutions and exercises, that might be expected to be 
performed on the 10th, is established by Ensign Sampson and my 
Clerk ; but that on the Sth the complainant sent his Order of Ar- 
rest, which was also sent back, and for the reasons set forth in the 
correspondence is also clear, which will be a more proper theme 
of discussion under the second general head of my defence where 
frincifle will be considered. But as to the fact, when the com- 
plainant was asked what order] had disobeyed when he sent that 
arrest, he was afloat, and without anchorage on which to fix his 
answer, but equivocally replied, it was his Sub Legion Order. 
Bat, gentlemen, the complainant would gather strength in sup- 
port of his charges, from the fact of my having received his Sub 
Legion Orders previous to the receipt of the General Order of the 
10th March, 1808. But how does that fact appear? Does he 
support it by proving that he ever served me his Sub Legion Or- 
ders with his own hand? Surely not ! Does he prove to you that 
he has any officer under him, authorised to distribute his orders, 
or that he has any record of orders by him issued ? Gentlemen, it 
is proved he has no such officer : to be sure the Col. or his Majors 
did petition for authority to appoint Adjutants to Sub Legions, 
which petition was very properly rejected, and the Majors left to 
carry orders for themselves, if they chose to issue any. How 
does it appear they have any record of the orders they issue? I will 
tell you, gentlemen—Col. ,Badger’s Adjutant, Bass, records the 
Major’s orders on the Col.’s Regimental orderly book. Is this 
evidence of a proper record for the Majors ? or is it not rather 
evidence of unmilitary conduct? First in Adjt. Bass to encumber 
the records of his Colonel with the unnecessary and illegal order 
of inferior officers ; and second in the Colonel to permit his Adjt. 
to commit, with impunity, such offences? For, if the orders of 
three or four Majors are inserted on the Regimental records, by 
the same rule the orders of his seventeen Captains may appear 
there recorded. If the Adjutant shoulda little extend the doctrine 
of implicit obedience to superior officers, and the said seventeen 
Captains should order the Adjutant to record them—if this should 
be the case, as it is proved to be now in part, what a grand deposit 
of absurdities would be found in the Regimental book ! So absurd is 
the idea of once passing the boundary line of duty and system, that 
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the correct officer starts back at the thought! Buthe who attempts 
the experiment, is most assuredly /os¢ in a labyrinth of difficulties. 

But [ am willing to admit, and I have acknowledged in the cor- 
respondence, that previous to March 10th, 1808, I received and 
obeyed those kinds of orders, and why? the reason is simple. On 
Sd of Oct. 1804, I was called, by the almost unanimous vote of the 
company of wards Nos. | and 2, to theircommand. At that time 
I was totally unacquainted with the organization of the Legionary 
Brigade, having paid very little attention to military matters. 
With many urgent persuasions I was induced to accept the office, 
Being ignorant of its duties, my first step was to get such informa- 
tion as was necessary for the moment, having received an order to 
parade with the Brigade, onthe 30th of that month, even before lL 
received my commission. I applied to Col. Badger, and from him 
got such instructions as led me to receive orders in the way the 
complainant states, and what better, for the time, could I do? But 
as I necessarily paid some little attention to the subject, from that 
period, in order te enable myseif to discharge the duties of the ol- 
fice, I soon perceived the whole system was contrary to the laws 
organizing the militia. What was my course after I had gained 
this information ? Did I supinely acquiesce in the unconstitutional 
system ? No, gentlemen: I took every step, within the bounds of 
prudence, to cffect an alteration, by petitioning for an alteration, 
by remonstrating to superior officers against their proceedings, 
under the present erroneous organization, and by every argument 
in my power, to induce other officers, superiors and inferiors, to 
join issue and pray for an alteration. Many have taken sides with 
me in the proper mode to effect the object, and in the last Autumn 
near 30 subscribed a petition to the Governor and Council, to have 
the Brigade formed into Regiments according to law ; and the 
only reason it was not subscribed by the Colonel and all his Ma- 
jors, was, because Ae declared it premature in point of time, can- 
didly acknowledging, that the laws were violated by the arrange- 
ment, and actually petitioning themselves, some time after, for a 
similar alteration. 

But to acknowledge that [ have acquiesced i in the system, after 
receiving so high authority on the question of illegality as that of 
the Commander in Chief, would, in my humble opinion, be the 
strongest possible evidence of ignorance, or incapacity to appre- 
clate the tenor and meaning of my oath of office. My opinion, © 
however, was not altered by that authority, but con firmed ; ; and 
singe that date, I have received no orders that did not come from 
the Colonel direct, except one, when he was from town, and Ma- 
jor Osgood issued it as commandant, in the Colonel’s absence. 
This may be proved by Adj. Bass, who carried the orders back 
to the Major, and told bim that I refused to receive them in that 
channel ; and by Col. Badger himself, who cannot deny, that in 
3uly L informed him that his orders had not come to me: But it 
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also appears, by Adj. Bass, that he has delivered all the orders ; 
he cannot, however, say that I received them ; for, if he has left 
orders for me at any store, wine-cellar, or butcher’s stall, it surely 
does not follow that they were duly received. 

You have, gentleman, the evidence of Majors Osgood, Stearns, 
and Stodder, that Sub Legion orders are issued ana received ; but 
what will the complainant make in his favour from this evidence ? 
Is it that because the orders so go, it is “unmilitary conduct and 
disobedience” in me not to receive them ? This, Gentlemen, fairly 
brings me to the second head of my defence, involving the propo- 
sition of principle. 

In examining the principle involved, I will recite those parts of 
the complaint which seem to point it out, and are in these words : 

‘Your complainant condescending to send the said orders the 
second time, when the said Capt. Binney did refuse to acknowl- 
edge and obey ; which orders it was the duty of the said Captain 
Amos Binney to receive and obey—The said Capt. Binney did 
refuse to acknowledge the said Order of Arrest, but sent the said 
back to your complainant, and assumed the authority to 
command the said company on the morning of the 10th, and 
marched them on to the place appointed for the inspection, depriv- 
ing the proper officer of the command of the said company, and 
of his right. Your complainant was therefore compelled to order 
the said Capt. Amos Binney to leave the parade, and relinquish 
the command of said company to the frrofer officer.—Viewinz 
such conduct to be an open violation of the oath of office and the 
laws of the Commonwealth, which the said Capt. Amos Binney 
and every other military officer is sworn to support and maintain.” 

In this part of my defence I will attempt to illustrate the several 
points which appear spread on the face of the charges against me, 
which assume a foundation in principle. 

Ist. Refusing to perform my duty when ordered. 
2d. Assuming a command that did not belong to me. 
3d. Depriving another officer of his right—and 

4th. Violating my oath of office and the laws. 

These four points in the accusation’ are all contained in the 
general and indefinite charge of “ unmilitary conduct.” 

With your permission, gentlemen, I shall take the liberty of 
speaking particularly to the three first points, but more largely on 
the fourth, as in that point the authority, the privileges, and the 
honor of every member of this Court, as well as my own rights, 
are founded. - 

ist. Did I then refuse to perform my duty when properly or- 
dered to do it? Gentlemen, the only proper order which I ever 
received respecting the duties of the 10th of Oct. came from Col. 
Badger to me by the hand of his Quarter Master, his Adjutant 
being from home. This order came to me in the same manner, 
and by the same hand, that the Colonel’s orders went to Capts. 
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Homer, Cutter, Hewes, and Lt. Provence of the 4th Sub Legion, 

so called, and to Capt. Loring, of no Sub Legion at all, and was a 
printed paper throughout, having no written signature affixed to it. 
This paper I received as an order, and noted at the dottom the 
time, place, and manner of receiving it, and made immediate ar- 
rangements to obey it. A few days afterwards, when the Colonel 
had been informed his orders were distributed, without the signa- 
ture of himsclf or Adjutant, he gave his Quarter Master written 

directions to go and sign those in the hands of four or five particu- 
lar officers ; but mine were never signed: that, however, is not, 
my fault. I felt no disposition to take advantage of the neglect 
of any officer, and, as I said before, put myself in a situation to 
obey it; but the order of complaint, handed at the same time with 
the Colonel’s, was sent back to Quarter Master Redman in a polite 
note, wherein I stated that I knew of no authority by which he 
delivered orders from Major Osgood. Thus far it scems we all 
agreed in one opinion, for_Quarter Master Redman was not again 
troubled to bring that or any other to me since. This was done 
on 28th Sept. I heard no more of orders until the morning of 3d 
Oct. when on my company parade, the same Valentine Baxter 
brought to me a sealed paper. I think my company was then at 
ordered arms, when Mr. Baxter appeared before me with his hand 
extended, and presented a paper. 1 asked him what he had there ? 
He answered, a letter. I asked him who it was from? He smil- 
ing answered, from a gentleman. I replied, it was rather singular 
that he would consent to be the bearer of a letter, and refuse to tell 
who it was from. 1, however, took it, and put it in my pocket, 
where it remained till my company was dismissed, when I broke 
the seal, and found it to be from Maj. Osgood, covering the same 
paper he had before sent by Mr. Redman, On the same day I 
wrote an answer, and enclosed the paper first sent by Major Os- 
good, giving my reasons for so doing, and concluding with the 
observation that I should obey the Colonel’s order, appear on the 
common on the 10th, and there be ready to receive Maj. Osgood’s 
orders. On the 8th, Mr Baxter came to my house and presented 
me another paper. I asked, what have you got now ? He replied, 
another letter. I asked, from whom? He answered, a gentleman. 
{ told him I was very sorry he was ashamed of his employment ; 
hoped he got well paid for his trouble. This paper stated that I 
must consider myself under arrest, and that the charges would be 
forwarded to me in duetime. As I was then unconscious as I 
still am of having done any thing to merit such treatment from 
any officer, more especially from one whom I had contended, for 
more than six months, had no authority to send it, and as the 
tenor of that order was calculated to put it out of my power to 

obey the Colonel’s order, and a neglect of so doing would lay my- 
self liable to be truly arrested, by a proper authority, I quickly 
determined to send that paper back, which I accordingly did on 
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the same day ; and on the 10th, agrecable to orders, marched my 
company on the common, where I waited the orders of the com- 
plainant to form the line for inspection, as he was ordered to com- 
mand, He came onthe field soon after the time, when I told him 
| was ready there to obey his orders. He replied he had no duty 
tor me to do, and directed me to give up the company to Ensign 
Sampson and leave the parade, which I did. 

Genilemen, if my conduct, embraced by the first point, does not 
sufficiently justify itself by the explanation and the evidence you 
have had to the point ; that is, that none of the orders alleged to 
have been disobeyed, were sent by regular and legal officers, you 
will reserve your further opinion to the observations that may be 
made onthe last point. 

The second point that appears on the charges is, that I assumed 
a command that did not belong to me. Gentlemen, were I to re- 
tort the allegation, I have no doubt of being justified by your de- 
cision ; for it is abundantly evident, from the orders and papers in 
the trial, that I at that time had the command of the Company ; 
and also that I had disobeyed no order whatever, by reason of which 
T could be arrested and deprived of that command. 

To the third point, you have the evidence of my Ensign (Samp- 
son) that he was deprived of no right, as the Complainant states ; 
that the Company was paraded on the morning of the 10th, by my 
order ; that he appeared and marched under me, by my order ; 
that he had made no preparations to take the command on that 
morning, not procuring an inspection roll, as he would have done, 
if he had considered himself Commanding Officer, and been ready 
for the inspection : for when inspected, he bad no roll to return in 
consequence of my having been arrested by Major Osgood on the 
field. Andit would also further appear, if the whole facts were out, 
that Major Osgood found himself in an error in dismissing me from 
the field, without demanding first the inspection roll of my Com- 
pany ; which has caused him no inconsiderable trouble since, by 
taking such steps, many weeks after the inspection, to obtain an ac- 
curate inspection roll of the Company, as no law or precedent would 
justify him in. But more of this in the proper time and place. 

If Major Osgood had considered his arrest of the 8th valid, 
and had ordered the Ensign to take the command of the Company, 
and march them on the field for inspection, why not-arrest the En- 
sign for his neglect? The reason is obvious ; and Sampsan sup- 
ports the idea, that Osgood being hasty, on reflection found he 
had overleaped the bounds of his authority, and was willing tocon- 
sider his proceedings null; and consequently, in a conference with 
Sampson at his own house, on Sunday night, he gave Sampson the 
privilege of considering the order which he had received, either 
valid or void, as Sampson should prefer ; and at the same time as- 
sured him, that, take which course he would, he should not be ar- 
rested for thatconduct. Sampson took him at his word, and chose 
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to consider the order as it should be considered, null and void : 
hence he now testifies, he has not been deprived of any right by 
me. But that I had a legal and proper right to command that 
Company, and order Sampson to obey, I will more particularly 
shew under the fourth point. 

My defence to the three foregoing points is ultimately derived 
from the relative rank of Col. Badger, Major Osgood, and myself. 
Col. Badger is the officer to whom exclusively belongs the right 
and power to issue orders to the officers of his Regiment; and 
Major Osgood stands in the same relation to the Colonel as the 
Ensign of my Company does to me ; and I stand in the same rela- 
tion tothe Colonel asmy men doto me. To illustrate, Col. Bad- 
ger issues orders to the several Captains in his Regiment, directs 
his Adjutant to pass them to each Captain, and also serve each of 
his Majors with a copy. So Capt. B. issues his orders to his men 
to parade at a certain time and place, directs his Orderly Sergeant 
to notify each man belonging to his Company, and also to serve 
his Lieutenant and Ensign with acopy. Does one ofthe Colonel’s 
Majors assume the right to mutilate his orders before they are dis- 
tributed to the Captains, and perhaps countermand them in part ? 
And because the Captain refuses to comply with such unmilitary 
conduct, will the Major arrest and have that Captain broke ? So 
may the Lieutenant or Ensign of any company assume the right 
to mutilate the orders of the Captain, and perhaps countermand 
them in part; and if the men refuse to obey such mutilated orders, 
will the Lieutenant have a right of action against the men for such 
disobedience of orders, while the Captain is present? I trust not = 
and if the Lieutenant proceeds, he will quickly find himself non- 
suited ; certainly so, if the man proves he obeyed his Captain’s 
orders. And would it end here? No. The Captain, feeling his 
rights infringed, would call. his Lieutenant to an account of his 
conduct. How stands the simile between the Colonel and the 
Captain ? The Major has assumed this right; the Captain refused 
to admit the propriety, and is arrested, but proves he obeyed the 
Colonel’s order :- Does the Major sustain his charges ? I trust not, 
because the Colonel is and has been all the time present. But 
will the Colonel call his Major to an accotint ‘for his interference 
with his orders? Stay—that is to be learnt yet. 

Gentlemen; there are two tests by which you can ascertain the 
truth, and-adjudge’ me guilty or not guilty of the charges. The 
Jirst is the laws of the land, made expressly for the government of 
the militia. “These are decisive and infallible in all cases to which 
their provisions extend. The second is the usages and practices 
of officers, where those laws are adhered to in the organization. 
The last may sometimes be erroneous, but is still worthy of high 
regard. ‘To both I appeal ; and this brings into view the fourth 
point in the complaint : that is a violation of the oath of office and 
the laws. 
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As all authority in our land is originally in the people, permit 
me, genuemen, to lead your minds from the chaos of power, scat- 
tered over the yet unmeasured extent of our nation, residing in 
undefined portions in the millions of men that compose our happy 
country, to the Sanctum Sanctorum of individual right, where fower 
am! authority, by the will of the people, have received substance, 
form and action. 

The sacred fountain of power, to which every individual of the 
nation now looks for protection, and in which we all deposit our 
confidence, is stiled the Constitution of the United States. This 
palladium of our rights we have all sworn to support. Qn this 
we will fix our attention, and enquire for the provisions that estab- 
lish my defence, beyond the power of individual malice to affix the 
stigma of guilt. Gentlemen,the attachment you bear to this im- 
maculate roll is deeply engraven on your hearts: May the extracts 
which I shall make be as strongly imprinted on your minds, and 
my cause is safe. 

Article 1. Section 8. 

Congress shall have power “ To provide for organizing and dis- 
ciplining the militia, and for governing such part of them as may 
be employed in the service of the United States, reserving to the 
States respectively, the appointment of the officers, and the author- 
ity of training the militia, according to the discipline prescribed 
by Congress.” 

Article 6. 

“‘ This constitution, and the laws of the United States, which 
shall be made in pursuance thereof, shall be the supreme law of 
the land, and the Judges in every State shall be bound thereby, any 
thing in the constitution or laws of any State to the contrary not- 
withstanding.” 

Amendment, Article 7. 

“ No person shall be held to answer for a capital or otherwise 
infamous crime, unless on a presentment or indictment of a grand 
jury, except in cases arising | in the land or naval forces, or in the 
militia when in actual service, in time of war or publick danger ; 
nor shall any person be subject, for the same offence, to be twice 
put in jeopardy of his life or limb ; nor shall be compelled, in any 
criminal case, to be witness against himself ; nor be deprived of 
life, liberty, or property, without due process of law; nor shall 
private property be taken for publick use, without just compensa- 
tion.” 


Article 8. 

“ In all criminal prosecutions, the accused shall enjoy the right 
to a speedy and publick trial, by an impartial jury of the State and 
District wherein the crime shall have been committed, which Dis- 
trict shall have been previously ascertained by law, and to be in- 
formed of the nature and cause of the accusation ; to be confronted 
with the witnesses against him; to have compulsory process for 
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obtaining witnesses in his favour, and to have the assistance of 
counsel for his defence.” as 

These, gentlemen, are the provisions of the constitution, as they 

relate to my case. You will doubtless remark first, that Congress 
have the original right of making laws for the organization of the 

Militia ; the States reserving the right of appointing the officers, 
and training the Militia agreeably to the rules prescribed by Con- 
gress. And, 2d. That the laws made by Congress, by virtue of 
this constitution, are paramount or above the laws made by any 
State. 3d. That you, as judges on my trial, are bound to try me 
agreeably to the laws which Congress have made, notwithstanding 
the constitution, the laws, or any resolve of this State, may seem to 
support the Complainant in his charges against me. In the 4th 
place you will observe the provision, that I should be tried in the 
district where the offence is alleged to have been committed, and 
not without due process of law: to have compulsory process for 
evidence in my favour, if asked ; to be tried by an impartial jury, 
and to have counsel in my defence. 

Gentlemen, my original intention was to make objections to you 
against being brought from the vicinity of the place where the of- 
fence, if any, was committed. You here perceive the constitution- 
ality of the objection; but as I was loath to give you trouble, I 
have waved that objection. I shall not fail, however, to draw your 
attention to the subject, and remind you that I have considered it 
both an infringement of my right, and a precedent that should not 
be suffered to escape the notice of ¢hose eyes who have the authority 
to correct the procedure. It has subjected me to much exfiense 
and trouble that I was not bound to incur ; and in effect amounts 
to purchasing justice and a fair reputation, which should be mine 
without the cost. You also here perceive the fallacy of those rea- | 
sonings, which would induce you to believe you can acquit your 
consciences agreeably to the oath you have taken, by trying meon 
charges of criminality without a steady and attentive eye to the laws 
of the land; and that you are under the oath of God, to decide my 
case as upright judges and impartial jurors. I will now for a mo- 
ment draw your attention to the law of Congress, predicated upon 
the authority given them by the constitution. 

By the act passed May 8th, 1792, Sect. 3, it is provided, “ That 
the Militia of the respective States shall be arranged into Divisions, 
Brigades, Regiments, Battalions, and Companies, as the Legisla- 
ture of each State shall direct.. And each Division, Brigade, and 
Regiment, shall be numbered at the formation thereof ; and a re- 
- cord made of such numbers in the Adjutant General’s office in the 
State.” “ And each Division, Brigade, and Regiment, shall respect- 
ively take rank according to their number ; that if the same be 
convenient, each Brigade shall consist of four regiments” ; “ that 
the said Militia shall be officered by the respective States, as fol- 
lows : To each Regiment, one Lieut. Col. Commandant; and te 

















208 


each Battalion one Major” ; “ that there shall be a Regimental 
staff, to consist of one Adjutaut, one Quarter Master,” and “ one 
Sergeant Major.” 

Law, fiassed March 2, 1803. Section 2. 

«“ Any notice or warning to the citizens so enrolled, to attend a 
Company, Battalion, or Regimental muster, or training” ; which 
shall be according to the laws of the State in which it is given, 
shall be deemed a legal notice of his enrolment.” 

Section 5S. 

“‘ To each Regiment one Chaplain.” 

From these laws you are already informed what the organization 
of the Militia should be. If, however, you have in the course of 
the trial been led to suppose a different organization has been estab- 
lished in this State ; such, for instance, as Legionary Infantry or 
the more frequent and easy term Sud Legions, you are bound by 
the constitution and your oath, to pay no other attention to such or- 
ganization than by your decision, shall at least imply that the or- 
ganization is unconstitutional, and of course not obligatory on any 
man toadhere to. What then is the arrangement prescrived by 
Congress? Brigades, Regiments, Battalions, and Companies, and 
that they benumbered. Have we thenthis arrangement?! Partially. 
We have a Brigade, but it is not numbered, and it has no rank in 
the Division ; but some officers, high in rank, will tell you that 
the Legionary Brigade will outrank the first Brigade, in as much 
as in case the Division was paraded in line, it would act as light 
troops. How preposterous the idea! What, an unorganized Brigade 
composed of Infantry, Light Infantry, Cavalry, and Artillery, to act 
as light troops to that Division which has its full quota of that denomi- 
nation of soldiers? And where, pray, are these troops to be placed 
when the Legionary Brigade, consisting of a good proportion of artil- 
lery, are detached as light troops tothe Division ? Will the officers of 
those corps so far acquiesce in the chimera as to relinquish their 
rights ? No, gentlemen, itis mere nonsense to suppose it. But how 
the officers of the Ist and 2d Brigade are to reconcile themselves to 
the idea of the Legionary Brigade outranking them, is a question for 
those to answer who are interested, be the decision of that contest 
as it may, you, gentlemen, clearly see that this monster of a Brigade, 
has no rank at all at present. 

Have we then Regiments, gentlemen ? We have one Licut. 
Colonel Commandant. When he is asked what his command is, 
he tells in his orders and verbally on oath, it is Zn/fantry or Leg. 
Infantry, a corps you know nothing of in the laws, which are to 
be considered superior to all others. But has not this Lieut. Col. 
troops enough in his command for 2 or 3 large Regiments ? Yes, 
gentlemen, he has now seventeen Companies, averaging 120 men 
each, quite sufficient for three Regiments or twenty-four Compa- 
nies. He also has three Majors, &c. 4th one elected, but, thanks 
to the Commander in Chief, we find his orders on your record ; 
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by which he has arrested the progress of this monster, by declaring 
the uaconstitutionality of it, and refusing ta commission a man 
field officer to a Sub Legion, because there appeared to be no Re- 
giment properly established, to which he belonged. But is it true 
that Col. Badger is not commandant of a Regiment, although there 
are seventeen Companies in it? Hear the Commander in Chief : 
He declares, in General Orders and his Message, that his com- 
mand is a Regiment, and that he is the Lieut.,Col. of that Regi- 
ment. But what is the opinion of this Colonel himself? Let us 
gather it from his conduct, for we all know that actions speak 
Jouder than words, and much less equivocal. We see Col. Badger 
confirming the appointing of his Adjutant, and actually appointing 
a Quarter Master, Chaplain, and two Sergeant Majors. This 
looks something like being a double Colonel, having two Sergeant 
Majors; but that, however, is not the fact, he is no more than one ; 
and that he is one, the functions he exercises sufficiently prove ; 
for he not only makes the appointments of Regimental Staff offi- 
cers, but he receives the returns fromall the commanding officers 
of the companies in the Brigade, there being noother Colonel. He 
also warrants the non-commissioned officers of his Regiment, 
and discharges them according to law. 

But have we any Battalions? No. No Battalions ? What 
then ? Why Sub Legions. This will not do, unless we alter 
the constitution. Which then shall be done of two things, alter 
the constitution, or discard the idea of these Sub Legions ? Away 
with all Sub Legfons, when they come in contact with the con- 
stitution, and let us standor fall by that. Gentlemen, were I dispo- 
sed to indulge amomentin pleasantry,aludicrous thought strikes 
my mind: we can find no officer in this Brigade who is willing 
to avow himself Colonel of the Regiment. From this circum- 
stance one would be led to ask the question, what is a Colonel ? 
We have all no doubt heard of the vulgar adage, that it takes 
nine of a useful and respectable branch of mechanics to make a 
man. So here, if it is not indecorous to draw a simile, one 
Lieut. Colonel, three or four Majors, one Adjutant, one Quar- 
ter Master, and more or less Sergeant Majors, cannet make one 
Col. Commandant of a Regiment. 

But gentlemen, before I proceed further, a thought strikes 
my mind. I read in the extract from the United States laws, 
that the Militia of the States were to be arranged into Divisions, 
Brigades, Regimeuts, &c. as the Legislatures therecf should 
direct. 9 

Now then let us turn te the laws of this Commonwealth, and 
see how they have directed, andif it be conformable to the su- 
preme law of the land ; because you know if it is contrary to that 
law, it is void ; and you as judges are bcund to declare it so. 
But as we turn over the pages we will take a peep into the con- 
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stitution of this State first, and see if any thing there has any 
bearing on the question. It seems to me we shall find several 
articles that ought to be noticed and recorded for our guide in 
all our military as well as civil conduct. 

First, then, we see, in the Declaration of Rights, Article 10, 
words as follow : 

* Each individual of the society has a right to be protected by 
it in the enjoyment of his lite, liberty, and property, according 
to standing laws.” Zhat means me, gentlemen ; I have a pro- 
perty in my commission, which I demand should be protected 
by you according to standing laws : so if the laws govern your 
conduct, I fear not the frowns of men. 

Article 11, reads, 

“‘ Every subject of the Commonwealth ought to find a certain 
remedy, by having recourse to the laws, for all injuriesor wrongs, 
which he may receive in his person, property, orcharacter. He 
ought to obiain right and justice freely, and without being obliged 
to purchase it ; completely, and without any denial ; promptly, 
and without delay, conformably to the laws.” 

The first part of this article seems to savour of the idea, that 
if | should sustain injury er wrong by the decision of this trial, 
I could have recourse to the laws for redress, if 1 should be ad- 
judged by the wishes of men, and not conformably io the laws, 
(but the laws only can govern). That citizens ought to obtain 
justice without purchase, has some bearing on my case, as [ 
have hinted in another place ; for if I get j' Tice on this trial, 
it will seem sometiing like purchasing it, by the unnecessary 
expense I am put to, in being ordered so far out of the District, 
where the crime is charged to have been committed. 

Article 13. 

“ In criminal prosecutions, the verification of facts, in the:wvi- 
cipity where they happen, is the greatest security ef the life, 
liberty, and property of the citizen.” This has a full bearing 
on my case; furif 1 could have met these charges, in the vicin- 
ity of the place where the facts happenea, it would have been a 
very yreat security of my property, in saving to me the expense 
of myself and witnesses. And to me it is an enigma, how Ded- 
ham Court House can legally be said to be in the vicinity of the 
Gun House on Cop»p’s Hill, in Boston, where the crime I am 
charged with, was comunitted, if ever. But as it is frossidle, 
though not #rodzd/e, this may be the subject of discussion at an- 
otié® time and piace, 1 will not hold your attention longer to 
it at this time. 

Article 17. 

“ And the military power shall always be held in exact subor- 
dination to the civil authority, and be governed by it.” This is 
a very important consideraiion, and is a most happy provision in 


oe” 


“ 


























21) 


my case. For, by the civil jurisprudence, a man is always held 
to be-innocent until he is preved to be guilty. And as in this 
point of view I stood before you at the commencement of this 
trial innocent, I feel an increased confidence, that I have not 
been, nor shall 1 be proved guilty.. And here, gentlemen, is an- 
other consideration. You now as a court martial, possess mill- 
tary power ; but in tne exercise of that power, you are under the 
civil authority, and are bound to be governe@ by it. 
Article 30. 

«“ The Executive shall never exercise the Legislative and Ju- 
dicial powers, or either of them, to the end, that it may be 2 
government of laws, and not of men.” 

This has a full bearing to my trial ; for if the Legislative 
power have not established the Sub Legions of Infantry, and 
given the Majors the right to issue their orders, the Executive 
could not do it without violating this article, as they would annul 
the government of laws, and establish one of men. 

Examine then, gentlemen, among the papers on record before 
you, if any Legislative act established local commands for Ma- 
jors of Sub Legionsgas they have done for Regiments through- 
out the Commonwealth, by naming the particular Companies 
that shall compose each Regiment. See, gentlemen, if you can 
find any authority higher than Col. Badger’s, that organized 
these Sub Legions, and placed my Company to that called the 
first. 

Chapter 1. Article 4. Section 1. 

«“ The General Courv’” have power “ to set forth the several 
duties, powers, and limits of the several civil and military offi- 
cers of this Commonwealth, and the forms of such oaths or afhir- 
mations, as shall be respective'y administered unto them for the 
execution of their several offices aud places.” 

Here, gentlemen, we see a provision, that the General Court 
shall set forth the duties and limirs of the military officers. 
They accordingly have set forth the limits of Divisions, the lim- 
its of Brigades, and the limits of Regiments : which power has 
been exercised strictly, conformably to the United States con- 
stitution ; and tney have prescribed the oath of all officers, which 
I will by and by read you. But they never have, nor ever can 
set forth the limits of Majors of Sub Legions ; their command 
being as completely under the direction of the Colonel, as that 
of a lieutenant is under a Captain of a Company. And if the 
Colonel undertakes to set forth their limits, he being an execu- 
tive officer, has not the right to do it ; for in so doing, he exer- 
cises the Legislative power, and it becomes a government of 
men, and not of laws. 

Chapter 2. Article 10. Section 1. 
“ The ficld officers of Regiments shall be elected by the writ- 
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ten votes of the Captains and Subalterns of their respective 
Regimerts.” 

‘Lhis is a salatary provision, and must not be lost sight of ; 
for it shews the manner of the election of Colonels and Majors. 
Col. Badger, Majors Osgood, Stearns, and Stodder, were elected 
by the written votes of all the officers iu the Regiment. And 
clearly shews, that none but the Colonel has a permanent local 
command. For it would be a gross absurdity to suppose 51 of- 
ficers should be assembled to choose a Major, to take a local 
and permanent command of any 12 of those officers. Whereas, 
if this provision had contemplated a local command for the Ma- 
jor, it would have been thus expressed : and the officers of each 
Battalion respectively, shall elect the Major of their own Battal- 
ion. But as the case now is, Major Osgood was elected by the 
whole, and is liable to be placed to any part of the Regiment, 
conformably to his rank, that the Colonel thinks proper ; which 
completely does away the idea of a local command. 

Same Article. 

“ And no officer, duly commissioned to command in the Mi- 
litia, shall be removed from his office, but ay the address of both 
Houses to the Governor ; or by fair trial in a court martial, pur- 
suant to the laws of the Commonwealth for the time being. Al- 
so the commanding officers of Regiments shall appoint their 
Adjutants and Quarter Masters.” 

Here you have a confirmation of the authority of the Colonel 
to appoint his Adjutant and Quarter Master. But unless he is 
Colonel of a Regiment, he has no such power; from which the 
inference is clear, that Col. Badger commands a Regiment, he 
having exercised that power. You also see a provision for re- 
moving an officer from office, by a fair trial, in a Court Martial, 
pursuant to the laws, but no provision to try an officer without 
reference to the laws, as some would have you think. 

Chapter 3. Article 1. 

«“ The tenure that all commissioned officers shall by law have 
in their offices, shail be expressed in their respective commis- 
sions.” 

If Major Osgood legally holds a commission, the tenor of 
which stiles him Major of the Ist Sub Legion of Infantry, my 
whole defence falls to the ground. But if tne tenor of it does 
not so express it, my position is correct, and I have gained my 
point ; for here isa positive regulation of the Massachusetts 
constitution, not incompatible with the constitution of the United 
States, that all commissions shall have the tenure expressed on 
the face of them. If my own commission does not say that I 
am Captain of a Company, it is void ; for it otherwise might be 
construed, that I am Captainof a Brigade ; and if Col. Badger’s 
does not express a Regiment, it might be construed, that he is 
Colonel of a Platoon. So, if Major Osgood’s does not express 
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a Regiment, it might be construed, that he is Major of a Sec- 
tion, or rather, to foilow the gentlemen in their romantic ideas, 
he must be stiled, if any thing, Major of a Cohort. 

Chapter 6. Article 1. 

« And any person, appointed or commissioned to any judicial, 
executive, military, or othes office, shall, before he enters on the 
business of his office, take and subscribe the following declara- 
tions, oaths or affirmations, viz. , 

“I, A B, do truly and sincerely acknowledge, profess, testi- 
fy, and declare, that the Commonwealth of Massachusetts is, 
and of right ought to be, a free, sovereign, and independent 
State ; and I do swear, that I will bear true faith and allegiance 
to the said Commonwealth ; and that I will defend the same 
against traitorous conspiracies, and all hostile attempts what- 
soever ; and that I du renounce and abjure all allegiance, sub- 
jection, and obedience to the king, queen, and government of 
Great Britain (as the case may be) and every other foreign pow- 
er whatsoever: and that no foreign prince, person, prelate, 
state, or putentate, hath, or ought to have, any jurisdiction, su- 
periority, pre-eminence, authority, dispensing, or other power, 
in aby matter, civil, ecclesiastical, or spiritual, within this Com- 
monwealth ; except the authority and power which is, or may 
be vested by their constituents, in the Congress of the United 
States : and I do further testify and declare, that no man, or 
body of men, hath or can have any right to absolve or discharge 
me from the obligation of this oath, declaration, or affirmation ; 
and that I do make this acknowledgment, profession, testimony, 
declaration, denial, renunciation, and abjuration, heartily and 
truly, according to the common meaning and acceptation of the 
foregoing words, without any equivocation, mental evasion, or 
secret reservation whatsoever. So helff me God.” 

“1, A B, do solemnly swear and affirm, that I will faithfully 
and impartially discharge and perform all the duties incumbent 
on me, as , according to the best of my abilities and 
understanding, agreezble to the rules and regulations of the con- 
stitution and laws of this Commonwealth. So helf me God.” 

One more oath, in the following words, is taken and subscribed 
~ with the foregoing, by every officer under this Government, viz. 

“IT, A B, do solemnly swear, that 1 will support the consti- 
tution of the United States. So hel me God,” 

Gentlemen, here you have the sacred oaths, which every offi- 
cer takes on receiving his commission. These are the oaths 
that the Complainant has charged me with haviag violated. But 
on reviewing my conduct with respect to the Complainant, you 
will clearly perceive, that the complaint originated in my ¢ena- 
cious adherence to those oaths, that no man, or body of men, can 
absolve me from. Hence my resistance of what I have consid- 
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ered the infractions of others. Had every officer in the Legion- 
ary Brigade considered those oaths as positive and binding as I 
have done, I am confident we should enjoy a very different ar- 
rangement from whatwe have ; and much if not ali the difficul- 
iy that has existed there, for the last ten years, would never 
have happened 

Do we see any thing in these oaths to support the doctrine so 
strongly inculcated in the Legionary Brigade, that we have 
sworn to cbey superior officers, let their orders be right or 
wrong, legal or illegal? I trust not ; but abundant proof that 
it is the duty of every man, to support the constitution, first of 
all considerations, and then discharge the duty of his office agree. 
able to those laws made under that constitution. I am fully 
sensible of the importance of a due subordination to superiors, 
in all militray establishments, in order to render the military, in 
the hands of the civé/ authority, the grand bulwark of our nation. 
But when officers, in a high rank, so far forget the obligation of 
their oaths of office, as to issue orders incompatible with the 
Jaws and constitution ; the inferiur officer haviag taken the same 
oath, and being under the same obligation to preserve inviolate 
the constitution and the laws, as his superior officers are, he is 
put to the disagreeable and unhappy alternative of either diso- 
beying the unconstitutional orders thus sent him, or breaking 
the laws, violating his oath, and thus perjuring himself. What 
course shall be taken by an officer thus unpleasantly situated ? 
Judge ye, gentlemen, wili that officer, duly impressed with the 
moral obligation of an oath, hesitate for a moment between the 
extremes ? and will he not justify his conduct to his conscience, 
his country, and his God, by disobeying the order, and adhering 
to the laws, confidently casting himseif upon a jury of his peers 
for support and protection, against the consequences that may 
ensue ? 

And now, gentlemen, we come to the laws of this Common- 
wealth. Let us examine what directions the Legislature have 
made, conformable to the laws of the United States, which are 
superior to all others. 

Act of June, 17938. Section 4, 

‘ That the Governor, by and with the advice of the Council, 
be, and hereby is authorized and empowered to form and arrange 
the Militia into Divisions, Brigades, Regiments, and Companies ; 
and from time te time to make such alterations therein as shall 
be necessary ; and if the same be convenicnt, each Brigade 
shall consist of four Regiments, each Regiment of ten Compa- 
nies, and each Company of 64 privates. And each new Divis- 
ion, Brigade, and Regiment, shall be numbered at the formation 
thereof.” 

Here is the direction of our State Government, that the Gor- 
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ernor and Council comply with the law of Congress, and organ- 
ize the Militia into Divisions, Biigades, and Regiments ; but 
no authority for the formation of Sub Legions. You also here 
perceive the Governor and Council have power vested in them 
to make such alterations as shall be necessary, from time to 
time. This power is exercised when necessary to raise new 
Divisions, new Brigades, new Regiments, and new Companies, 
by subdividing such as already exist. You no doubt recollect, 
that within the last two years, they have rai§ed a new Division 
out of the 8th and 1] 0th, which they numbered the 4th, conform- 
ably to the laws of the United States ; and we hear frequently 
of the establishment of new Regiments ; such, for instance, as 
that of the troops of Charlestown, recently established, as the 
5th in the Ist Brigade of the 3d Division. And, gentlemen, 
you have heard of the formation of new Brigades. Such was 
the formation of the Ist Division, in 1798, when that Division 
was divided into three Brigades, and two of them were number- 
ed, viz. the first and the second ; but the other being to all in- 
tents and purposes, as the Adj. General justly observed, a non- 
descrifit, Was not that worthy of a christening, by numbering 
it the third, as it should have been at the formation, agreeable 
to thislaw? This non-descrifit Brigade, however, being the sub- 
ject of a special Resolve, I will save my comments thereon un- 
til I shall quote the Resolve, and the General Order issued 
thereon, and pass to the 5th Section, where we find these words : 

«© Where any vacancy of Colonel now is, or shall hereafter 
happer, then the field officers of each Regiment, to consist of a 
Lieut. Col. Commandant, and two Majors.” ‘ That there shall 
be a Regimental Staff, to consist of one Adjutant, one Quarter 
Master, to rank as Lieutenants,” and * one Sergeant Major.” 

Here, gentlemen, is the authority for the Commander in Chief 
to commission a Lieut. Col. Commandant to a Regiment, and 
two Majors, Buyt we see no authority to commission Colonels, 
without defining the corps they are to command, or to give com- 
missions with the rank of Lieut. Col. Commandants to Brigades, 
Battalions, Companies, Platoons, or Sections of Infantry. Hence 
the inference is strong, that every Lieut. Colonel is Cormmand- 
ant of a Regiment, notwithstanding ke may be ashamed or un- 
willing to avow it 

And here also is the authority of a Lieut. Col. of a Regiment, to 
appoint his Regimental Staff; but no authority is found here for a 
Colonel of Infantry, to appoint such officers under him. It then 
follows, by implication, if not as matter of fact, that Thos. Badger, 
Esq. is Lieut. Colonel of a Regiment, or all his official proceed- 
ings and appointments are void, and those officers’ commissions 
mere dead letters, having no efficacy in law. 
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Article &. 

«¢ All non-commissioned Staff Officers and Sergeants, shall re- 
ceive warrants, under the hand of the commanding officers of their 
respective Regiments or Corps.” 

You have heard and seen in evidence, that Col. Badger has ex- 
ercised this prerogative of a Colonel of a Regiment, by issuing 
warrants to the non-commissioned Staff Officers and Sergeants ot 
his Regiment ; and although, by evidence of Foster and Baxter, it 
would seem that his officious Majors had made the appointments 
of them as officers, yet, by:the above term Corfis, they have not 
claimed or exercised the power to warrant those officers them- 
selves : knowing, as no doubt they did know, that thatterm Corps 
signified a Battalion of Artillery, or Squadron of Cavalry, whose 
commanding officer has an equal power, by a fair construction, 
with a Colonel of a Regiment, to warrant such officers : therefore 
they have virtually relinquished their claim to be commanding offi- 
cers of Corfis, and have left it to their Colonel to sign those warrants. 
But, gentlemen, how has he done it ? You have seen, by exercis- 
ing his Herculean powers, and first mutilating and erasing a part 
of the rules and regulations established by the Government and 
sent to him for compliance, and which he had sworn to support and 
maintain, then inserting such interpolations as Suited his pleasure 
and convenience. Thus has he “ wrapped it up,” as the saying is, 
and you have noticed the manner of his justification. 

Article 11. 

«¢ That no officer of the Militia shall be discharged, except by 
the Commander in Chief, on the request of such officer in writing, 
or on the address of both Houses of the Legislature, or by being 
disbanded by law, or by a judgment of a Court Martial.” 

You, then, gentlemen, have now the power to remove me from 
office, in the way last mentioned. But this you cannot do unless 
after a fair and impartial trial. Although I am bound by the prin- 
ciples of honor and justice to acknowledge, that the conduct of 

each and every gentleman on my trial has been fair and impartial, 
yet, gentlemen, I can by no means concede, that the detail of my 
yudges has been strictly fair and conformable to military etiquette : 
For it isa known fact, that one of the honorable gentlemen of this 
honorable Court has served ona similar duty, about four years 
since, when there were other gentlemen of the same rank in the 
same Brigade, who had never served ; and from the other Brigade 
officers, much younger than those whose turn it was, have been 
detailed. But, gentlemen, as those facts (by your decision) have 
not been supported by the evidence accompanying my challenge, 
I beg to be understood, that I impute no blame to any one of you ; 
and it is now left for superior officers to justify their conduct to 
themselves. 
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Article 12. 

* That the Governor, by and with the advice of Council, be au- 
thorized to form the Cavalry of each Brigade into Squadrons and 
Battalions, and each Squadron shall be commanded by a Major, 
and each Battalion shall be entitled to a Lieut. Colonel, Mayor, 
Adjutant, and Quarter Master.” 

Article 13. 

«“ And when there are two full companies of, Artillery, they shall 
form a Battalion in each Brigade, and be entitled to a Major, Ad- 
jutant, and Quarter Master.” 

These last extracts are recited to obviate the impression (if any 
should arise) on the mind of any gentleman of the Court, who 
may be more conversant with the practice of issuing orders in the 
several Corps of Artillery and Cavalry. Gentlemen will undoubt- 
edly perceive a clear and definite distinction between those Corps 
and the Infantry : For, by this law, those Battalions of Cavalry 
and Artillery are entitled to a Major commandant, and they have 
their Adjutants and, Quarter Masters ; and they, being under no 
Colonel, necessarily issue orders as commandants to their several 
Captains, by the hand of their own proper Adjutants, not being 
beholden to the Colonel of any Regiment for those officers. But 
not so in the Infantry, because they are by law differently organ- 
ized, viz. into Regiments ; to each of which there is a Colonel, 
from whom orders issue to the Captains composing those Regi- 
ments, Without any further reference to Majors than merely to 
serve them with acopy of Regimental Orders, that they may 
know what duty their Colonel has assigned them, and be ready to 
obey. But when those Majors of Regiments are on the field, by 
order of their Colonel, with any number of the companies in their 
respective Regiments, then and there they -have a command, and 
may issue orders even through ihe Colonel’s Adjutant, or verbally 
themselves, which orders the Captains on the same duty must 
obey. This statement is clearly supported by the evidence of Lt. 
Col. Barnes, and were any additional evidence necessary, beyond 
your own knowledge of the fact, I could adduce the unanimous 
testimony of every Commandant and Adjutant of every Regiment 
in the Commonwealth. 

Here, gentlemen, my case is fairly brought into view. You see 
by the orders of my Colonel, on your record, that I was directed, 
together with three other Captains in Colonel Badger’s Regi- 
ment, to parade with our companies on Boston common, on the 
10th Oct. for inspection ; and that Major Osgood was to com- 
mand this corps when assembled. To this order of my Col. Ma- 
jor Osgood chose to attach one of his own, that went to counter- 
mand a part of my Col.’s, so far as respects the time of forming 
theline. This order of Col. Badger, with its appendages, was hand- 
ed down to me by Q. Master Redman,by the express and written 
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directions of his Colonel, When he brought it, and I found this 
appendage of the Major, I refused to receive it, alleging at the 
same time, as Mr. Redman states, that Major Osgood had no right 
by law to send it, and Redman no authority to bring it. But as 
he refused to take it back, I detached the useless part from my 
Colonel’s order, and enclosed it in a polite note to Mr. Redman, 
as I knew of no military relation between Major Osgood and him, 
or myself and him, and omitted the title in the address to 
Mr. Redman, and signed myself A. Binney, as a citizen to a citi- 
zen ; and this accounts for Mr. Redman’s delicacy for titles in his 
evidence. Major Osgood consequently received back his famed 
Sub Legion Order, and was at a loss what next to do, but afier 
due deliberation and advice, he hit upon a happy expedient, as he 
supposed, to place the same a second time in my hand, expeciing 
to obtain by stratagem what he could not effect in open combat. 
He accordingly concealed the bait under cover of a sealed com- 
munication, in which many excellent arguments on military disci- 
pline may be seen, and some serious and friendly admonitions may 
be found; but whether or not they were well timed, is not for me 
now to judge. One thing, however, is certain : He had forgotten 
the contents of that letter, and having no copy, he has, under oath, 
made some gross mistakes, to say the least of them; for he has 
testified, that, in that letter, he informed me, if I did not retract 
from my position concerning +his orders, he would arrest me, or 
words to that effect ; but the letter has since spoken for itself, and 
nothing of the kind appears. This letter, containing the famous 
Sub Legion Order, was brought me by the hand of Mr. Baxter, 
who I know had no directions from his Colonei to carry about the 
letters and orders of any Major, and which Mr. Baxter has con- 
firmed under oath, I lost no time in answering that communica- 
tion, and somewhat enlarged upon the topicks and arguments it 
contained, and again enclosed the illegitimate offspring of illegal 
power, and sent it altogether to the Major, by my Sergeuant, 
Mower. Here the matter rested until the 8th Oct. when he sent 
me a new fangled order, well ‘known, however, in the non-descript 
Brigade, which ordered me into arrest ; but the incompetency of 
the Major to create an order that would absolve me from my duty 
to my superior and his, and whose express orders I was under to 
“appear on the field on the 10th, as well as in the illegal manner it was 
sent, viz, by the same Mr. Baxter, justified me in sending it back 
Without delay, in a polite letter, in which I informed him I should 
appear, according to my Colonel’s order, and then and there hold 
myself ready to obey any proper order he might give. The Hon. 
Court having heard this letter several times read, will judge how 
far the Complainant was correct in his answer to my question, 
“‘ why he first came to me on the parade, if he considered me un- 
der arrest, and Sampson, as commanding officer of the Company,” 
When he said, that from my conduct for a few days previous, he 
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expected I should use force to resist him. O shame, Maj. Osgood, 
how unwarrantable this suspicion, and how wide from my known 
character for deference to superiors, When regularly in- authority 
over me! and how compictely unjustifiable from the letter you 
received from me, but two days before. 
The Court have scen that 1 was arrested by Major Osgood, ac- 
cording to his own account, on the 8th, when I iad disobeyed no 
order of his, or any other officer ; but because I refused to diso- 
bey the order of my Colonel, and decline going with my Com- 
pany on the parade, as directed by him. ‘Thus stand the facts, and 
how again to the law. 
Article 14. 
“ That at all Regimental Musters, the Companies commanded 
by the two oldest Captains shail act as Light Infantry Companies, 
except where Light Infantry Companies have been already raised ¢ 
by voluntary enlistment, and one or more Companies shall be at- 
tached to such Regiment.” 
‘Lhis is an express requisition of the law. But by the present ar- 
rangement of the Legionary Brigade, itis totally disregarded ; for 
there are now three Light Infantry Companies, raised by volun- 
tary enlistment ; but instead of being placed to the Regiment, as 
they should be, they are formed into a separate corps by them- 
selvcs, and have a Major and Adjutant, although no law exists 
allowing such an arrangement or such officers. 
Article 15. 
And the Commanding Officer of every such Company, raised 
at large, shall annually, in the month of April, make out a list of 
all the men in his corps, and deliver the same to the Commanding 
Officer of the Regiments in whose District such corps is or may 
be raised.” | 
To strengthen my position, that Col. Badger commands a Regi- 
ment, within the meaniog of the law, he has testified, he reccives | 
such returns in the Legionary Brigade as Colonel of the Regiment. | 
Even the spotless Company of Jndefiendent Cadets, and the selt- | 
stiled dncient and Honoradle Artillery, who in other respects affect 
to be above all law, bow submissive to this hesitating Lt. Colonel. | 
Arviicle 25. 
“ That every Captain or Commanding officer of a Company, 
shall make a return of his Company, comprehending every man 
belonging to said Company, with all the arms and equipments be- * 
longing to them, to the Commanding Officer of the Regiment, in | 








the month of May, annually.” 
Agreeable to this requisition, the returns of Commanding Offi- 
cers of Companies are, and always have been, made to Col. Badger, 
since Sept. 1804, as Colonel of a Regiment, and he makes his re- 
turns accordingly, in the month of June. But if he is not Colonel 
of a Regiment, why all this trouble of receiving and making re- 
turns ! ? Notwiihstanding he may deny it, as you have heard, this 
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ohe circumstance proves that he is, ifs0 facto, Colonel of the Bos- 
ton Regiment. 
Article 30. 

‘© That every Captain or Commanding Officer of a Company, 
who shall refuse to cal] out his Company as often as the law re- 
quires,” “ or who shall excuse his men for unnecessary absence, 
shall be tried by a Court Martial, and if thereof convicted, he shall 
be reprimanded in orders, or removed from office, at the discretion 
of said Court.” 

This section provides a penalty for neglect of duty, or extreme 
lenity towards his men for not appearing on duty when ordered. 
The penalty 1s removal from office or a refrrimand in orders ; but 
as I am not charged with either of those faults, the provision does 
not apply to me, and the quotation is made for no other purpose, 
than to shew the Court that I have done my duty in both these 
respects, otherwise there no doubt would have been on your re- 
cords,ga Charge of this sort ; so that it appears that I have at least 
done my duty, and perhaps in some cases more correctly than 
those who are so ready to complain against others, 

Article 35. 

«“ That the Maj. Generals or Commanding Officers of Divisions, 
each within his own Division, shall appoint Courts Martial for the 
trial of Captains, and all officers under that rank.” ‘* And the of- 
ficer who shall appoint a Court Martial, shall at the same time ap- 
point a suitable person to act as Judge Advocate, whose duty it 
shall be impartially to state the evidence both for and against the 
officer under trial; to take accurate minutes of the evidence, and 
all the proceedings of the Court.” And every officer to be tried, 
shall be put in arrest, so as to be suspended from his office ; and 
shall have a copy of the charges exhibited against him, ten days 
before the sitting of the said Court.” “In every Court Martial 
for the trial of an officer, not less than two thirds ofthe members 
must agree in the sentence or judgment of the Court, otherwise 
the person charged shall be acquitted.” ‘* Before any Court Mar- 
tial shall proceed to the trial of any officer, the Judge Advocate 
shall administer to the President and each of the members, the fol- 
lowing oath, viz. 

“ You, Z Y, do swear that you will well and truly try the cause 
now before you, between this Commonwealth and the person to be 
tried,” &c. 

This section provides for the institution of Courts Martial, by 
the Major General of each Division, with power to name a Judge 
Advocate ; but it defines the duty of that officer, and prescribes the 
oath of the members. This oath, you will notice, is exactly simi- 
bir to that administered to Jurymen in Courts of law, except the 
clause respecting divulging the opinions of each other, and which 
1 have omitted. I would, however, remark, that most Courts 
Martial have given this clause of their oath, a construction so ex- 
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tensive as to very much embarrass their proceedings, or lay them- 
selves under the necessity of deviating from their own construction. 
For instance, during any trial by Court Martial, when a question 
of order, admissibility of evidence, opinion of law, or frrecedent, is 
agitated, the Court must be cleared for their decision, or they vio- 
late the broad construction given the oath ; but how often, and pro- 
perly too, do those Courts decide these minor questions with open 
doors, where, from the very nature of the case, the opinions of each 
other are publicly revealed. The very essencé and intent of this 
oath being, to guard the members of a Court Martial, against the 
ill blood that may be excited, in consequence of the opinion of 
members, on the grand question of guilt or innocence of the prison- 
er: it is right and proper that the Court should at this decision be 
alone, that the necessary secrecy should be observed and kept. 
But when questions, having no relation to the guilt of the prisoner, 
are discussed, it should be public, and before all the parties, that 
every thing may be open and fair, as is the case in our civil Courts, 
until the case is finally given off to the Jury, when they retire, and 
are alone until they make up the verdict. 

The duty of thre Judge Advocate is simple and plain, viz. Jm- 
fartially to state the evidence both for and against the Defendant, 
and to take accurate minutes of the evidence, and a// the proceed- 
ings of the Court. The ill health of Major Davis has been a suf- 
ficient apology for any omissions the Court have observed, the du- 
ty of that gentleman being /adorious, though simple ; but he might 
have saved himself some trouble, if he had as strongly insisted on 
categorical answers from the witnesses for the Complainant, as he 
did from those of the Defendant. 

That I was put in arrest agreeable to this section, some time or 
other previous to this trial, I do admit, but that it was on the 8th 
Oct. as the Complainant said he resumed it was, when he answer- 
ed my question, | do deny ; for I was then under an order of Col. 
Badger, the superior officer of Maj. Osgood, as well as myself, and 
while under such an order an inferior officer could not arrest me, 
but must have made his complaint to the Colonel, who must, when 
he arrested me, have discharged me from the prior order. And 
it is also contradicted by himself ; for he actually came to me on 
the field, on the 10th, in his character as Maj. Commandant for 
the day, as large as life, and there, after enquiring by whose orders 
I appeared, and having received my answer, that I was there by 
Col. Badger’s order, and then waiting to receive his, as Command- 
ant of the day, he gave me a verbal, though very positive order 
to leave the parade, give my Company to Sampson, and consider 
myselfin arrest. This order I readily obeyed, as you have heard by 
his own mouth ; but that I was served with a correct copy of the 
charges, as is above provided, I think does not appear, although as 
I stated to the Court, I was willing, for the sake of time, it should 
be so considered, on condition that the fact should appear on the 
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record ; as the Court overruled that objection, the object I had ia 
view was effected, and the fact there appears. 

There is one other point in the above section that is worthy of 
notice ; that is, that two thirds of the members must agree ina 
sentence, or 1 must be discharged. That I shall be discharged by 
a unanimous decision, I am tully confident, which readersany fur- 
ther observations unnecessary. 

Seciion 36. 

“ That every officer, holding a Commission in the Militia, who 
shall be accused of any unmilitary conduct, neglect of duty, or dis- 
obedience of orders, or who shall, when on duty, appear, or behave 
in an unofficer-like manner, shall de liable to be tried by a Court 
Martial, and if found guilty, to be sentenced by said Court ; to be 
reprimanded in orders, or to be removed from office, for “fe, or for 
years, according to the aggravation of the offence”—* which 
sentence shall remain in force unless reversed by the General 
Court.” 

Here, gentlemen, is the extent of your powers, and they are dis- 
creuionary ; to remove from office, or reprimand in orders; or to 
acquit with honor. Although this last power is not expressed in 
the section, yet it is most clearly implied ; otherwise, a trial isa 
mere mockery of justice. Among the offences above enumerated, 
you see two, which the Complainant has introduced into his 
charges——unmilitary conduct, and disobedience of orders. 

Was it then unmilitary in me to refuse orders from an officer 
having no right to issue them, and especially when they came by 
the hand of gentlemen not authorized to bring them ? and more 
espécially, when by receiving and obeying those orders, I should 
put it out of my power to obey such as came from a proper au 
thority, and in an authorized channel? Was it disobedience of or- 
ders to reject those of Major Osgood, who has no right to send 
them, and obey that of Col. Badger, whose only right it is? And 
that I did promptly and punctually obey his, is proved on all sides. 

I will suppose a case, Mr. President. You shall order Captain 
Harris, of your Regiment, with three other Companies, to parade 
together at Medfield, on the 10th of Oct. at 10 o’clock, a. 31. for 
the purpose of attacking an enemy, and at the same time place Maj 
ilis to command them while on the field. Maj. Ellis receives your 
order, and undertakes to alter it. He actually directs those Cap- 
tains to appear at the place named by you, at 3 o’clock, pr. M. in- 
stead of the time you directed. This alteration to your order is 
forwarded to Capt. Harris, by some unauthorized person. When 
Capt. Harris receives it he compares it with your own, and finds 
your’s is countermanded, as respectstime. Capt. Harris, viewing 
the conduct of Maj. £dis an interference with your orders and his 
own rights, sends back*to Maj, Ellis his legal order in a polite 
note, and informs Maj. Elis that he cannot receive his orders until 
on the field, as directed by yourself, when and where he wil! be 



































223 


ready to obey him. Maj. Ellis argues that he is superior to Capt. 
Harrig, tuinks himself ill treated, and sends Capt. Harris an arrest. 
Capt. Res ulso sends tiis arrest back to Maj. Ellis, and informs 
him that he will obey your order, by appearing at the time and 
place you have directed, and there wait further orders from Maj. 
Ellis. Maj. Ellis goes on the parade at the time, and orders Capt. 
Harris to leave the field, and consider himselfin arrest. Capt. Har- 
ris respectfully obeys. Maj. Ellis prefers charges against Capt. 
ae and on the trial all these facts come out ; by which it appears, 
i ‘consequence of the Major’s interference, th: ‘batile was lost, and 
the enemy escapes. Capt. Harris obeyed the proper orders he re- 
ceived. Will not you, as a military man, pronounce, that charges 
for unmilitary conduct, and disobedience of orders, does not lay 
against Capt. Harris, acquit him with honor, and leave Major Ellis to 
Clear up and whitewash his character lor military conduct in the best 
Way that he can.--This is my case, under the charges against me. 

Genticmen, it does not follow as matter of course, that, because 
Iam charged, I must be sentenced : This doctrine is now obsolete. 
I will quote you several instances which, as military men, you have 
no doubt read for yourselves. 

First, Maj. Gen. Howe, of the American army, was charged, by 
the State of Georgia, “ For sacrificing, by his conduct, the caficad 
and the froofis of that State, on the 29th Dec. 1778 ; and also, for 
ordering the troops, at Sunbury and Augusta, to evacuate those 
posts, which, with his own forces, were crossed the Savannah, to 
the State ef South Carolina, leaving the State of Georgia at the 
mercy of the British troops, without any continental troops to en- 
courage and protect the inbabitants.’” He was tried by Court 
Martial, at Philadelphia, Dec. 6, 1781. 

The Court found the charges supported by the evidence, but 
were of opinion that those measures were necessary and military, 
and therefore did acquit him of both the charges, with the hight 
honor. 

Another : One Col. Henley, of the American Army, was tried 
by Court Martial, at Cambridge, 20th January, 1778, on charges 
for heinously criminal, unofficer-like language and conduct, unbe- 
coming a man, the most indecent, violent and vindictive, and of 
intentional murder of unarmed men. 

The Court heard the evidence, which did not fully support the 
charges, and are of opinion that Col. Henley be discharged. 

Gentlemen, I could adduce you numerous instances of officers 
being arraigned on charges for unmilitary conduct and disobedi- 
ence of orders, who, after an impartial investigation of facts, have 
been acquitted by Courts Martial, with the honors due to their 
rank ; but, as I deem the two foregoing sufficient for an example, 
I will pass on and examine further into the laws. 
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Section 39. 

* And Adjutants of Regiments shall receive a reasonable con 
sideration for their services, to be allowed by the General Court.” 
By virtue of this provision, Adjutant Bass, of Col. Badger’s Reg. 
has annually presented his account to the General Court for com- 
pensation ; and although he has not received suitable pay, consid- 
ering the extra. duty performed for officers he had no right to 
serve, yet he has never been rejected on the score that he did not 
serve a Colonel of a Regiment ; nor has he pretended to that au- 
thority that he hcid a commission as Adjutant to a corps not 
known in law, as a mere hint of the kind would have been cause 
to reject his claim. 

Law of March 4, 1800. Section 12. 

“ . .. .. which certificate, if approved and countersigned by 
the officer commanding the Regiment, Battalion, or Squadron, 
shall entitle to a full exemption from military duty, for the term 
specified.” This is another prerogative of a Colonel of a Regi- 
ment that Col. Badger has exercised, and is an additional evidence 
that he is commandant of a Regiment. 

Law of March 14, 1806. Section 3. 

*¢ And to each Regiment one Chaplain, who shall be appointed 
by the Lieut. Colonel Commandant of the Regiment.” 

By virtue of this law, Col. Badger lost no time in appointing the 
Rev. Dr. Baldwin his Chaplain, who has officiated in that charac- 
ter with the Colonel’s Regiment. This, without another single 
circumstance, is proof positive of the fact of his being Colonel of 
a Regiment, or that his commission, as I have before said, is a 
dead letter, and all the transactions had under it are void. 

Section 4, 

«“ That it shall be lawful for the Lieut. Colonel of a Regiment, 
to reduce any Sergeant or Clerk of his Regiment to the ranks, by 
advice of the Captain of the Company to which he belongs, first 
giving notice to the Sergeant or Clerk, as the case may be.”’ 

By virtue of this law, Col. Badger has held his Court on a cer- 
tain Sergeant of his Regiment, on charges brought by his Captain ; 
and though he was not reduced to the ranks, yet the very act of 
holding the enquiry is abundant proof that he would have exercised 
the power, if be thought proper, having no doubt, at that time, 
that he was Colonel of a Regiment. And it was on this occasion 
that he ordered « Regimental Court of Enquiry, consisting of a 
Major and two Captains, on the conduct of another Captain and 
his two Subaltertis, at the request of the same Sergeant ; which 
order, appointing said enquiry, was questioned as being illegal, 
and a suitable return accordingly made, which return denying the 
legality of that order, is now-a part of your record, and which has 
never been noticed by the Colonel, so as to call those officers to 


account for disputing his right to make such an order. 
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Mr. President and Gentlemen of the Court, 

Having examined every chapter, section, sentence, and word 
of the constitution, and laws of the United States, and of this 
Commonwealth, for the provision and authority to justify the 
arrangement and formation, which is set up for the troops of the 
Capital, we find nothing to support the system, but many sec- 
tions and sentences that directly oppose sucé formation, and 
which you have noticed as violated by this sublunary organiza- 
tion. This being the fact, we cannot withhold our astonishment, 

_thac such a monster shoui@have crept unperceived in amongst us; 
und which once having seen, we are obliged to resist, or !ay our- 
selves under the imputation of cowardice and fear, and submit 
at discretion, like slaves, or stand forth the champions of the 
constitution and the laws ; and as men, as officers, and like sol- 
diers, true to their trust, wrest from an untimely oblivion, those 
rights and honors, the constitution and the laws, which our 
fathers, in lieu of hereditary titles and distinctions, have be- 
queathed us as an imperishable legacy, and which we have 
sworn to preserve, and aand down whole and entire, to the rising 
generation. . 

But, gentlemen, lest my ardent soul should lead myself and 
you from the object of your enquiry, I will turn te the record of 
your proceedings, and search for those scraps of authority, on 
which the Complainant founds his power. ‘The first is a paper 
adduced by myself for the purpose of exposing its absurdity, and 
controverting its legality. This paper is called the Generai 

; Order cf Aug 2,1798, predicated upon a Resolve of the Legis- 
lature, authorizing the Governor and Council to form from the 








troops of Boston and the little town of Chelsea, a military mon- 
ster, stiled, named,and christened the Legionary Brigade in the first 
Division. By the Resolves you will see that first of all, the residue | 
of the troops of the said first Division, were to be formed as the 
law directs. ‘They were thus formed, and according to law, | 
humbered ut the formation, aud called the Ist and 2d Brigade, | 
which now do honor to the of*cers commanding them, and re- | 
serving to the Commonwealth the Brigade of Boston, No. No- | 
thing, which, by some enigmatical play ard power upon the | 
meaning of words, was to be considered higher than No. 1, 
which the simple old fashioned way of reckoning in the daw, was 
thought higher than Legion. However, this being done by the ' 
proper authority, and according to the same old fashioned mean- : 
i 





ing of the law, and the lst and 2d Brigade established, they on 
the next day began with the troops of Boston, and proceeded to 
direct that the then nine Companies of that Regiment should 
be augmented to 16 Companies, to be formed into 4 Sub Legions, 
of 4 Companies each ; that cach Sub Legion shouid have a 
Maior, whose Commission should give their respective Sub Le- 
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gions: rank in the line, and that the whole should be commandéd- 
by a Licut Col. Commandant. That this was a masterly wise 
arrangement, is clearly proved ; for, by the evidence of these 
Majors, and the Colonel himself, we learn that the Sub Legion, 
which, to-day is the Ist, may to-morrow be the 4th, and that or 
any other the next day, may be No. Nothing. for any one 
casualty by death, sickness, or wounds, would transpose the 
numbers of the whole ; and were all the Majors to resign, these 
Sub Legions would be «umbered nothing at all: for when there 
is no Major, there being no Commission to give them rank, they 
cen have no number. 

Gentlemen, this famous General Order of Aug. 2d, 1798, be- 
ing now a part of your record, apd a part of the evidence in the 
case, merits particularattention ; forit has made as much noise in 
the military circles of this Commonwealth, as the decrees of the 
famous Bonaparte has in the political world ; and has been con- 
sidered by some as the militavy Pandora 60x of Massachusetts, 
whence ail the evils and troubles that have disturbed the Militia 
of the Capital for the last ten years, have flown; and certainly 
has been the cause of more vexatious Courts Martial and ex- 
pense to the Government than all the laws enacted forthe regu- 
fauon of the Militia besides. By some it has been viewed as the 
entering wedge of a party, to bring the Militia ‘establishments in- 
to conternpt and disgrace, and destroy the whole organization, 
or render its regulations so complex and multifarious as to re- 
quire the study of years to qualify a gentleman, of modest abili- 
tics, to render himself useful to the State, in a military capacity ; 
or by degrees destroy the system of defence, that has been so 
justly considered the bulwark of our liberties. By others it has 
been considered as an innovation, dangerous in its tendency, un- 
just in its provisions, chimerical in theory, and impossible to re- 
duce to practice. It being contrary to the supreme laws of the 

land, is the more to be feared, watched against, resisted, and, it 
possible, suppressed, while young ; lest, being r fostered by igno- 
rance, and fed by pusillanimous compliance, it should at matu- 
rity produce a cockatrice egg, which, hatched by party grauntong 
should bri ing forth a serfent, too big and too subtle to be master 

ed ; which would in a short time devour or destroy our miiltary 
and civil rigats, and with them our freedom and our strength. 
But, gentlemen, be not frightened from your duty, which will 
prompt you to destroy this monster in embryo, by crushing it 
in the egg ere it crawls abroad to consume the vitals of your 
power, and your rights and privileges fall a prey to his rapacious 


raws. It is denounced bythe Governor and Council, and knock- 


ed on head by a Committee of both Houses of the Legislature, 
and it now remains for you to give the finishing stroke, by stab- 
bing it to the vitals, and rescuing your happy country from the 
death it may aim to inflict. What, then, are the features of this 
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hideous form? It heing a non-descript, we cannot paint its 
character ho way so properly as by drawing a comparison with 
the comeliness of unifurmi‘y and the beauties of system. View, 
then, tlhe provisions of this General Order, and compare them 
with the laws made for the organization of the Militiamyou 
cannot but observe the striking contrast. 

Gentlemen, I hold it honorable in a citizen, a gentleman, or a 
christian, for the sake of peace, to concede small points, and ac- 
commoedate small disputes ; but not so wit! an officer or a sol- 
dier, his duty and honor consists in disputing every inch of 
ground his opposers may strive to acquire ; he is to spill his 
lite rather than concede an honorable point. What was the dis- 
pute concerning rank previous to 1798, between the officers of 
Suffolk and Norfolk ? You all remember that dispute, and the 
manner in which it was settled. The Nortolk gentlemen were 
the victors in the combat, and ootained their rights, and were 
organized according to the laws, with the rank for which they 
contended. But how with those of Suffolk ? They humbiy ac- 
quiesced in a systera totally contrary to law, and which gave them 
no legal rank, to cover the mortification of a defeat ; but, gen- 
tlemen, did they Jose ail? No, they gained as much as they had 
a right to expéct, and had their organization been legally made 
—iustead of the Ist Regiment tn the Ist Brigade, for which they 
contended, .hey were consiiuted a Brigade of themselves, which 
Was, and shouid have been numbered the 3d Brigade, at its for- 
mation, divided into Regiments, and the whole difficuliy was at 
an end. 

This General Order of 1798, directed the nine Companies of 
the Boston Regiment to be formed into 16 Companics ; but we 
have the Colonei’s evidence that he has 17 at present. How the 
gentlemen transpose their positions! At one moment they 
pin their fabric upon that order, and the next they ackiow- 
ledge they have violated iis provisions. Thus you sce they also 
have considered that order in its only proper point of view ; that 
is, to mean any thing or nothing, as best suits their convenience. 
But these 16 Companies were to form 4 Sub Legions, and have 
each a Major, who should give them rank. But not a word of 
tnese Majors, having the local and established command of any 
of them, or to transmit the orders from the Brigadier to the 
Captains, by means of their own Adjutants. Wo ; this, however, 
is expressly reserved to the Col. Commandant of the whole, ana 
for that purpose he has his Adjutant and an Orderly Book. We 
next observe the direction of this order, that the Cadets and Fu- 
siliers, with two other Companies to be raised at large, should 
form a Sub Legion of light troops: what, aud they have a Major? 
O no ; they are to be commanded by the senior officer present, 
belonging to the said corps ; the said senior officer to have pow: 
gry at all times, whether im the field or out, to regulate and go 
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ern tie said Sub Legion of light troops, as Commanding Officer 
thereof. Here, gentlemen, is a special delegation to the Com- 
manding Officer of this light Sub Legion, implying authority to 
send his orders to the Captain of that Sub Legion. But there is 
no provision of this kind for the Compleinant and his associatcs, 
to regulate and govern their Sub Legions, whether in the field 
ornot. Had there been, you would have seen them grasping at 
the semblance of authority, and laying the whole burden of their 
song upon it ; but the provision, with respect to their power, 1s 
very different ; all the Sub Legions shall be commanded by a 
Lieut. Colonel ; and this Lieut. Colonel has told you, that his 
orders, to many of his Captains, go to them direct, and not 
through the senior officer of what he calls his 4th Sub Legion, 
clearly shewing, that Sub Legions, without a Major, i is a mere 
shadow, having neither aname or number. So, if it should hap- 
pen, that these three Majors should die, be broke, or resign, you, 
gentlemen, and the Colonel too, migat hunt in vain, for this 
2gnis-fatuus Sub Legion would sink back into chaos, leaving no 
trace behind. In support of this position you have the evidence 
of the Adjutant General, who says, no such corps are known on 
his records ; and as further evidence, you have the head of the 
Roster of each corps in the Brigade, where Sub Legion of In- 
fantry is not found to exist. And as the Adj. General tells you 
no other General Order than this of 1798 has issued respecting 
these Sub Legions, you will soon be ready to believe there is no 
such thing. 

There is one other provision in that order, tihat is for estab- 
lishing a Sub Legion of Artillery. This appears to have been 
done ; and there is a corps known by that name. But, gentle- 
men, when you have the evidence of the officers of that corps, 
and see that they are commissioned as Captains of a Company 
in the Battalion of Artillery, what inference will you draw from 
the fact ; that the officers appointed to that corps relused to accept 
a commission in a corps the laws of the land never organized ; or 
that the officers filling those commissions knew of no such corps. 
One or other of these inferences must be drawn ; and in either we 
see that the whole fabric is a mere castle in the air, having no 
foundation in the laws. 

Again : This order gave to Major Gen. Elliot power to issue 
his orders to form this Legion and these Sub Legions, but you 
have no evidence that any authority above Col. Badger’s has form- 
ed them; for the complainant himself says he was placed to the 
first Sub Legion, by Col. Badger, on the 8th Oct. 1804, and you 
have the identical order of Col. Badger, by which it was done, now 
upon your record ; by which it appears that assignment was mere- 
ly a temporary arrangement, for one day ; but the complainant 
has, in his wisdom, affected to believe it was permanent, and con- 
iucted accordingly. How great has been his mistake ' For Col, 
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Badger had no right and power to do it, and it was never done. I 
have so far argued, on the ground that this order itself was legal. 
I will now point your attention to the resolve on which it was pre- 
dicated. You there see that this formation was to be made accord- 
ing to the laws, so far as they would apply to such Legionary 
Corps. The laws might apply to this Legion bad it been formed 
agreeable to their provisions ; but as it was formed altogether 
contrary to the laws, they cannot be bent to support it, and conse- 
quently the whole superstructure tumbles into nonentity. 

Lut, gentlemen, how might these troops have been formed, and 
the laws been preserved inviolate? They might have been formed 
into the 3d Brigade, and numbered ; this Brigade into two Regi- 
ments, the Ist and 2d; and numbered as the laws direct : These 
Regiments, having each a Lieut. Col. Commandant and two Ma- 
jors, they might have been subdivided into cight Companies each 
of Infantry, two each of Light Infantry, making in all twenty Com- 
ponies ; the Artillery might have been augmented to four Compa- 
nies, and have formed a Regiment, with a Licut. Colonel and a 
Major. Thus arranged, the command of the Brig. General would 
have been legal and respectable, having three Colonels, six Majors, 
and twenty-four Captains under him. How is it now ? You have 
seen it is a system having neither fof, bottom, or sides. It is an 
incongruous, heterogenous mass of crudities, that requires the 
experience and talents of a chymist and philosopher to define its 
component parts. Under its present shape and consistency, it 
never could amalgamate with the residue of the troops of the Di- 
vision ; their formation being respectable and regular, and this 
without system or order, 

Considering the extraordinary character of the times in which 
we Jive, our attention should unremittingly be fixed on the safety 
of our country : Fora people who are free and are determined to 
remain so, a Militia, well armed and uniformly organized, is their 
best security ; especially at this crisis, when we every moment 
expect a call on this valuable defence of our rights, to repel the 
invasions of our enemy. I ask, then, are the militia of the first 
Division organized in the manner that would enable them to unite 
their energies, to resist a powerful foe, at any point they may at- 
tempt a landing, within the extensive limits of this Division ? 
The answer is plain—they are not.. You heard the Adj. General 
observe. he was much engaged in detaching the quota of this State 
of 100,000 men, for the use of the Gen. Government, to be in read- 
iness at a moment’s warning. We will suppose, then, that there 
shall be ordered from the Ist and 2d Brigade 700 men, and from 
the Legion 350 ; the first will be formed into one Regiment, and 
properly officered, the last into one of those Sub Legions, and offi- 
cered accordingly ; the whole shall take the field; the officers of 
the Legion will claim rank of the rest, and"they will dispute the 
claim : Thus organized, the first battle to be fought is between 
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semselves, which shailtake the night. Meantime ile enemy, ever 
watchful for your local dissensions, will come in and settle the dis- 
pute themselves ; and thus the State lose the benetit of its forces, 
in consequence of the diversity of your organization. Gentlemen, 
you have already seen the evil tendency of such a system, and you 
are now ready to lend your ajc! and to assist in a new order of 
things. Declare, then, that the present legal and unwarrantable 
organization of this Legion must be done away, or their useful- 
ness to the State will be lost. 

Gentlemen, the next paper, to which I would call your attention 
for a moment, is the General Order of Sept. 7, 1807, which was 
so astonishingly forgotten by Col. Badger, but a certified copy of 
which I have since obtained, and Is now upon your record. By 
this paper I would shew, the opinion of the Governor and Council ; 
for 1 would here have you remark, that they, by the very nature 
of their offices are oaly Executive officers, to carry into effect the 
laws of this Commonwealth, and not qualified to judge and decide 
upon the laws of the U. States ; that is a province of this hon. 
Court, delegated to you by the 6th Art. of the Constitution of the U. 
States, which I have before read to you, and which says. that “ the 
Judges in every State shall be bound by the laws of the United 
States, any thing in the constitution and laws of any State to the 
contrary notwithstanding. You, then, in this case, are judges in 
my trial, and bound by the United States law ; so that you plainiv 
see the Governor and Council, in any case affecting the laws of 
the United States, can only give an opinion—whereas you may 
judge and decide. The Governor, then, in this order, quotes the 
taw of this State, and says, by the 4th Section he is authorized to 
terminate difficulties under the form of a new arrangement. This 
he proceeded to do, and placed the Company of Capt. Loring to 
the Regiment commanded by Lieut. Colonel! Thomas Badger, and 
says that Company shall be subjected to all the duties and orders 
of an Infantry Company in that Regiment. 

The next paper is the Order in Council, of January 13, 1808, 
which was produced by the complainant, to shew that this forma- 
tion was considered legal by that Council : But as the Judge Ad- 
vocate undertook to explain the opinion of the Governor himself, 
I quickly produced that paper, and the whole of the opinions, as 
well as the petition which I once before hinted at, is now fairly 
before you. This Order in Council only goes to support my po- 
sition, that the Governor, being an Executive officer, could not 
new organize this Brigade, while that resolve remained in force, 
for the same reason ; but in this report they clearly imply, that a 
new arrangement was necessary, and recommend it to be referred 
co the General Court for their consideration. This was done, as 
by the message annexed to that report and petiuon will appear 
In this message you have the opinion of the Governor, that the 
one Regimént, of which this Brigade 1s composed, is too large and 
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unwieldy ; proceeds to recommend an alteration, and after quoting 
che laws of the United States, which he says are the supreme laws 
of the land, and stating the organization they have directed, he has 
these remarkable words: “ But if the resolve was against the laws 
if this and the United States, it was void, and there is nothing to 
justify those who have acted under it, nor is there any such Brig- 
ade :”” And then concludes his message by saying, “ This, I ap+ 
prehend, may be all settled properly in this way—-to arrange the 
militia of Boston and Chelsea anew, by dividing them into as many 
Regiments as may be expedient, and to cause the same to be offi- 
cered agreeably to the constitution of this and the laws of the U- 
nited States, and to give the Brigade and Regiments their proper 
numbers ; then the whole evil will be cured.” 

There is one other paper that merits a few observations, in con- 
sequence both of its features and the trouble it cost me to obtain 
it, You remember I questioned Col. Badger, concerning receiv- 
ing a General Order of March 10, 1808, declaring Legionary 
Infantry (such as he pretends to command) to be a corps not 
known in the laws of the United States, which is the supreme law 
of the land. You have not forgotten the equivecal manner of his 
answering this and another question on the same order, when he 
said he might have received it, but did not recollect its provisions 
or contents. That he did receive this order and communicate it 
to all the Captains in his Regiment, is a fact ; and how is it pos- 
sible he should have forgotten an order that in effect struck a blow 
at the reot of all his greatness, when it said his corps was illegal 
and not known in the laws of the land? Could he have forgotten 
that that order refused to commission a Major to one of his Sub 
Legions, because he had not named the Regiment for which the 
said Major was elected? If he really had forgotten it, every soldier 
and officer in his Regiment well remembered its contents, and have 
been ever since much surprised that he did not improve so grand 
an opportunity to retrieve his military fame, by issuing his orders 
thereafter in a legal manner, and heading them as they should be, 
Regimental Orders ! But some men are fond of their own absurd- 
ities, hug their own errors, and are loath to retract from an. opin- 
ion, although unsupported by reason. 

Gentlemen, there are. many other papers before you which it is 
impossible for me particularly to notice,as I have not copies. As 
they are before you, and will be again read before you make up 
your final decision, they will no doubt have their proper bearing in 


the case. It isnow unnecessary for me to recapitulate the evidence 


in the trial; for it has been of such a nature as to make a strong 
and lasting impression. By all which you will perceive that the 
points of my defence have been founded on a broad foundation, and 
supported by the laws of the lond, which are your unerring guide 
in this decision. If any observation and comment of mine should 
seem to écar hard upon any gentlemian, I can only reply, that I 
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believe it a sound maxim in military as well as State affairs, to hold 
all men * enemies in war--in peace, friends,’’ and the immediate 
conflict over, lam robbed of my anger, and they seize my good will. 

1 now submit my cause to your decision, in the fullest centi- 
dence, that your justice will vindicate my honor, and establish my 
innocence, leaving my military character unsullied with the slight- 
est suspicion of unmilitary conduct, or the smallest tincture of a 
crime. My honor is in your hands, it is a sacred deposit ; but I 
know, I feed it will be returned unimpaired, and that your decision 
will be an acquittal with the Aighest honor. 
AMOS BINNEY 
Dedham, Nov. 24, 1808. 


These proceedings took until near sun setting, when 
the Court was ordered to be adjourned until to-morrow 
morning, ten o’clock, which was done in due form by 


the Marshal. 
Friday, Nivv, 25th, 1808. 


The Court met pursuant to adjournment, and upon 
being called, all answered in their places. The Court 
was ordered to be opened, which was done in due 
form by the Marshal. 

The Complainant and Defendant were both called 
and answered. The Judge Advocate now summed 
up and stated the case, upon which the Court was or- 
dered to be cleared. After which, the following 
question was put to each member, beginning with 
youngest officer, or lowest in commission : 

From the evidence which has been adduced both 
for and against the Defendant, and from what has 
been offered in his defence, are you of opinion that 
he is guilty or not guilty of the first article or spe- 
cification of charge contained in the compaint exhi- 
bited against him ? 

It was decided that the Defendant was zof guilty 
of the first article or specification of charge. 

Upon the question being put in the same form and 
manner as the preceding, upon the second article or spe- 
cification of charge, it was decided that the Defendant 
was zot guilty. 

It appearing that a competent number of the mem- 
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bers do nof' agree. Capt. Amos Binney, the Defend- 
ant, is acquitted, by virtue of the laws in such cases 
made and provided. JoHNson Mason, President. 


Cuarves Davis, Judge Advocate. 


ecare 


COMMONWEaLTH OF MASSACHUSETTS. 
Dedham, November 25th, 1808. 
We do hereby certify, that the above and foregoing 
are true records of the proceedings of the Court, and 
of the evidence offered it. 
Jounson Mason, President. 
Cuartes Davis, Judge Advocate. 





Whereupon the Court ordered the Marshal to be 
called in, and upon his appearing directed him to ad- 
journ the Court without day, unless called together 
again by order of the Major General, which was done 
in due form by the Marshal. 

JoHnson Mason, President. 

Cuaruis Davis, Judge Advocate. 


CoMMONWEALTH OF MAssACHUSETTS. 

Division Orpverss Boston, Decs 16, 1808. 

The Major General, having had transmitted to him 
the minutes and proceedings of a Division Court Mar- 
cial, begun and holden at Dedham, in the county of 
Norfolk, at a place called the County Court House, 
on Tuesday the 15th day of Nov. in the year of our 
Lord 1808, conformably to Division Orders of 24th 
and 31st Oct. 1808, whereof Jonson Mason, Esq. Lieut. 
Col. Commandant of the Ist Regiment in the 2d Brig- 
ade, is President, for the trial of Capt. Amos Binney, 
of the Infantry in the Legionary Brigade, upon charges 
exhibited against him by Maj. Peter Osgood, of said 
Infantry in said Brigade, for disobedience of orders 
and unmilitary conduct ; the result of which is as 
follows, viz. ** It appearing that a competent num- 
ber of the members do not agree, Capt. Amos Binney; 
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the Defendant, is acquitted, by virtue of the law in 
such cases made and provided.” 
(Signed) Jounson Mason, President. 
‘© Cuarres Davis, Judge Advocate.” 
“ Dedham, Now. 25, 1808.” 


The Major General, having attentively examined 
and deliberately considered said minutes and proceed- 
ings, he should, from the evidence before him, have 
expected a more complete decision by the Court; he 
also conceived that the members of the Court pro- 
ceeded illegally and irregularly in suffering themselves 
to separate upon the question of challenge, and in 
allowing the oath to have been administered to a part 
only, when seven of their brethren were not present ; 
he therefore most decidedly pronounces his disap- 
probation. He orders Capt. Binney to be released 
from his arrest, and the Court Martial to be dissolved. 


By order of Maj. Gen. Ettior. 
(Signed) JosieH Peirce, 2d, 4. D.C. 




















PAPERS 


ACCOMPANYING THE PROCEEDINGS 


—————— 


on 2 
No. 1—Causts or CHALLENGE. 


Air. President, 
and Gentlemen intended to compose the Court on my trial, 

Brine called upon to object againft any Member of the Court, 
fitting on my trial (rf I fee, caufe I embrace the opportunity con- 
ceded tome as my right,—And objeé againft Maj. Jones, Capt. 
Weld, and Lieut. White, of the Firft Brigade ; Maj. Morfe, Capt. 
Leach, Lieut. Eaton, and Lieut. Lovell, of the Second Brigade. 
Becaule they are not regularly detailed from the Divifion Rofter, 
as they fhould have been. In fupport of this objection, I produce 
to you a certified copy of the Divilion Rofter, fo far as refpedts the 
Field Cficers, Captains and Lieutenants of the Firft and Second 
Brigades, from which the Court was ordered to be detailed 

You will fee by the Divifion Order, inftituting this Court, that 
there was ordered from the Firft Brigade, two Majors, three Cap- 
tains and two Lieutenants. By a recurrence to the Rofter, you 
will fee that Majors Lovell and Bailey, Captains Ford, Savearns, 
and Bicknell, and Lieutenants Gould and Glover, were the regu- 
Jar and proper officers that fhould have been detailed from the 
Firft Brigade, they being the oldeft in thofe grades that have not 
yet ferved on a fimilar duty. But trom the names now read to 
me as my Judges and Jurors, I find that Maj. Jones is ordered in- 
ftead of Maj. Bailey. Capt. Weld inftead of Capt. Savearns, and 
Lieut White inftead of Lieut. Glover. You will alfo fee by the 
fame Rotter, that Maj. Comftock, Capt. Hartfhorn, and Capt. Cook, 
and Lieuts. Pond and Drake, are the regalar and proper offic-rs 
that fhould have been detailed from the Second Brigade ; they 
being the oldeft in thofe grades that have not ferved ona fimilar 
duty. But from the names now read to me, as my judges, I find 
that Maj. Morfe is ordered inftead of Maj. Comftock, Capt Leach 
inftead of Capt. Hartfhorn, Lieuts. Eaton and Savels inftead of 
Lieuts. Pond and Drake. I fhall produce to you a copy of the 
Refolve of the General Court, which was handed down to me in 
orders, and is in the following words and figures. 

[See Refolve of the Council, in page !5, immediately after 
the fignature of A. Hill. ] 

Gentlemen, from the documents and obfervations, you will rea- 
dily perceive the validity of my cbjetions ; for if I fhould con 
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the Defendant, is acquitted, by virtue of the law in 
such cases made and provided.” 
(Signed) Jonson Mason, President. 
‘* Cuarces Davis, Judge Advocate.” 
“ Dedham, Now. 25, 1808.” 


The Major General, having attentively examined 
and deliberately considered said minutes and proceed- 
ings, he should, from the evidence before him, have 
expected a more complete decision by the Court; he 
also conceived that the members of the Court pro- 
ceeded illegally and irregularly in suffering themselves 
to separate upon the question of challenge, and in 
allowing the oath to have been administered to a part 
only, when seven of their brethren were not present ; 
he therefore most decidedly pronounces his disap- 
probation. He orders Capt. Binney to be released 
from his arrest, and the Court Martial to be dissolved. 


By order of Maj. Gen. Ettior. 
(Signed) JosepH Perrce, 2d, 4. D.C. 
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—— —— 





~ , 
No. 1—Causes or CHALLENGE. 


Air. President, 
and Gentlemen intended to compose the Court on my trial, 

Brine called upon to object againft any Member of the Court, 
fitting on my trial (rf I fee, caufe I embrace the opportunity con- 
ceded to me as my right,—And objeé& again{t Maj. Jones, Capt. 
Weld, and Lieut. White, of the Firft Brigade ; Maj. Morfe, Capt. 
Leach, Lieut. Eaton, and Lieut. Lovell, of the Second Brigade. 
Becaule they are not regularly detailed from the Divifion Rofter, 
as they fhould have been. In fupport of this objection, I produce 
to you a certified copy of the Divilion Rofter, fo far as refpedts the 
Field Cficers, Captains and Lieutenants of the Firft and Second 
Brigades, from which the Court was ordered to be detailed 

You will fee by the Divilion Order, inftituting this Court, that 
there was ordered from the Firlt Brigade, two Majors, three Cap- 
tains and two Lieutenants, By a recurrence to the Rofter, you 
will fee that Majors Lovell and Bailey, Captains ord, Savearns, 
and Bicknell, and Lieutenants Gould and Glover, were the regu- 
Jar and proper officers that fhould have been detailed from the 
Firft Brigade, they being the oldeft in thofe grades that have not 
yet ferved on a fimilar duty. But from the names now read tu 
me as my Judges and Jurors, I find that Maj. Jones is ordered in- 
ftead of Maj. Bailey. Capt. Weld inftead of Capt. Savearns, and 
Lieut White inftead of Lieut. Glover. You will alfo fee by the 
fame Rofter, that Maj. Comftock, Capt. Hartfhorn, and Capt. Cook, 
and Lieuts. Pond and Drake, are the regalar and proper offic-rs 
that fhould have been detailed from the Second Brigade ; they 
being the oldeft in thofe grades that have not ferved ona fimilar 
duty. But from the names now read to me, as my judges, I find 
that Maj. Morfe is ordered inftead of Maj. Comitock, Capt Leach 
inftead of Capt. Hartfhorn, Lieuts. Eaton and Savels inftead of 
Lieuts. Pond and Drake. I fhall produce to you a copy of the 
Refolve of the General Court, which was handed down to me in 
orders, and is in the following words and figures. 

[See Refolve of the Council, in page !51, immediately after 
the fignature of A. Hill. J 

Gentlemen, from the documents and obfervations, you will rea- 
daily perceive the validity of my objections; for it I fhould con 











236 


fent to proceed to my trial without offering them, and this hon- 
ourable Court fhould decide that I am innocent cf the charges, 
the Complainant in this cafe, would have the opportunity of charg- 
ing officers with improper conduct, for which they might be 
obliged to anfwer, in confequence of the irregularity of the detail ; 
whereas if you fhould decide that I am guilty, the door would be 
left open for my appeal to the General Court, to fet afide all 
your proceedings. 

Gentlemen, be affured that I am induced to make thefe objec- 
tions from no perfonal or malicious motives. But being arraigned, 
and now to be tried on charges for unmilitary conduct, I do de- 
clare that I have, to the beft of my ability and judgment, ftren- 
uoufly adhered to military etiquette in all my official conduét ; 
and for which I have now to anfwer, being totally unacquainted 
with each and every member of the Court, one only excepted, my 
objections cannot be imputed to perfonal motives. 

Dedham, Nov. 15, 1808. Amos Binney. 

{Here follows a Divisionary Roster, which the publifher, conceiv- 
ing of little purpofe, and being very lengthy, thinks it needlefs to 
infert. | 

— 

No. 8—isa Resorve, fetting afide the Court Martial on Capt. 
Loring ;—fee appendix to Loring’s trial, pages 197 and 158. 

No. 4—is Mason Oscoop’s comPpLainT, as in pages 162, and 165, 


No. 5.—Imperrect Copy of CHARGES. 
Boston, Oct. 10th, 1808. 


Peter Ofgood, Major, Commanding the first Sub Legion of 
Infantry, Legionary Brigade. firft Divifion of Maffachufetts Mili- 
tia, begs leave moft refpectfully to prefent his complaint againft 
Capt. Amos Binney of faid Sub Legion, for unmilitary condué& 
and difobedience of orders. , 

First—for that the faid Capt. Amos Binney did, on the third 
day of Oct. inft. fend back to your Complainant a Sub Legion 
Order, dated Sept. 20th, which order was predicated on Infantry 
Orders of Sept. 22d, directing faid Sub Legion to parade on Bof- 
ton Common for Infpection and difcipline. Your Complainant 
condefcended to fend the faid order the fecond time, which the faid 
Capt. Amos Binney did refufe to acknowledge and obey, which 
order it was the duty of faid Capt. Amos Binney to receive and 
obey. 

Secondly—your Complainant was compelled, on the 8th inft. to 
fend the faid Capt. Binney an order of arreft, to prevent any con- 
‘ufion that might arife on the parade ordered on Monday the 10th 
init. following, and fent an order to the next officer in the com- 
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pany to take the command, and march faid company on the pa- 
rade. The faid Capt. Binney did refufe to acknowledge faid order 
of arreft, but fent the fame back your Complainant, and aflume 
the authority to go on faid Company parade on the morning of 
the 10:5 inft. appointed for the Infpection and difcipline, and to 
take the command of faid company, and march them on to the 
place appointed for the Infpection, depriving the proper officer of 
the command of faid company and of his rigkt Your complain- 
ant therefore was compelled to order the faid Capt. Amos Binney 
to lenve the parade, and relinquifh the command of faid company, 
to the proper officer. Your Complainant viewing fuch conduct 
to be an open violation of the Oath of Office and the Laws of the 
Commonwealth, which the faid Capt. Amos Binney and every 
other Military Officer is fworn to fupport and maintain, to pafs by 
or overlook fuch condu& would be encouraging others to offend 
in a fimilar manner, and have a manifeft tendency to fubvert all 
order and fubordination in the Militia, which is the natural bul- 
wark of our country. 

Your Complainant therefore requefts. that proper meafures may 
be taken that the faid Capt. Amos Binney might be held to anfwer 
to the charges alleged againft him in this complaint, as the law 


directs. Peter Oscoop, Major, 
A true copy, ‘Signed) Firft Sub Legion of In- 
George Bafs, Adjutant. fantry, Legionary Brig. 


No. 6--is Capt. Binney’s Dissent, as in pages 180 and 181, 
No. 7—Driviston Orpers. 
Boston, Oct. 3, 1804. 
Brig. Gen. Winflow will give orders for a Review and Infpec- 
tion of the Brigade under his command, on Tuefday the 30th mf. 
(Signed) ; Per Order Major General, 1st Division, 
° Joun T. Sarcent, A. D. C. 


Bricane Orpers. Boston. Oct. 8th, 1804. 
In obedience to Divifion Orders of the third inft. Lieut. Col. 
Badger will order the Sub Legions of Infantry under his command, 
to parade on Bofton Common for Review and Infpection, on Tuef- 
day the 30:h O&. The line muft be formed precifely at 10 o’cleck, 
A.M. at which time the Infpection will commence, and be attend- 
ed to with the ftricteft {crutiny. It is therefore expected, that both 
officers and foldiers will be equipped in every refpect accord- 
ing to law. The duties of the day will be communicated in after 
orders. The officers compofing the Sub Legion of Infantry are 
requefted to meet the Brig. General at Wyman’s in State-ftreet, on 
Monday Evening, the 1s5:h mit. precifely at 7 o’clock, without 

uniform. By Order of the Brig. Gen. 
Go. Brancuarn, Brigade Inspector. 
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Inrantry Orpers. Boston, Oct. Sth, 180%. 

In obedience to Divifion Orders of the Sd, and Brigade Orders 
of the 8th inft. above copied, the Majors comman:ing Sub L evions 
will order the feveral companies compofing the fime, to parade 
for Review and Infpection, on Tuefday the 30th Od. The line 
will be formed precifely at 10 o’clock, a.m. The commanding 
officers of Sub Legions will enjoin it on the Captains and Com- 
manding Officers of companies, to order their men to appear with 
every Article the Law requires (except powder and ball) clean 
and in good order, as the infpection will be attended with the 
firicteft fcrutiny. Itis recommended that the men wear blue coats 
and white under-clothes ; they will alfo notice the requeit of the 

srig. General, that the Officers meet him at Wyman’s in State- 
ftrect, on Monday Evening, 15th inft. on {pecial bufinefs.—As no 
permanent aflignment of Sub Legions can be made at this time, 
M: aj. Ofgood will take the command of the following Companies, 
viz. the Chelfea Company ; the Companies.of Wards No. 1 and 2 2, 
of 3 and 4, and No. @, which form one Sub Legion. Maj. Stearns 
will take command of the Companies of Wards No. 7, of No. 5, 
and of No. 8 and 9, which will form another Sub Legion. The 
Companies of Wards No. 10, 1! and 12 will form the third Sub 
Legion, and will be under the command of Charles Clement as 
Senior Captain. The duties of the 30th Od. will be communi- 
cated in after Orders. 
By order of Lieut. Col. Thomas Badger. 
Go. Bass, Adjutant. 


Sus Lecron Orpers. Boston, Oct. 11th, 1801. 

The Captain or Coramanding Officer of the Firtt Sub Legion, 
viz. Capts. Thayer, Stodder, Pract 1 and Binney, will comply in 
every re{pect with the above copied orders, and will alfo order their 
ieveral Companies to parade on the Sub Legionary parade in Sa. 
lem-ftreet, on Tuefday the SOth O&. at 8 o’clock, a.m. The 
‘ine mutft be formed precifely at 9 o’clock. 

"By Order of Maj, Osgood. 
| Georce Bass, Adjutant. 


enemies 
No. 8—Lreionary Bricape. Firsr Division. 
» Infantry in the Legionary Brigade. 

Names. Rank. Date. Residence 
Thomas Badger, . Lt. Col. Com’dt. . Sept. 6, 1804, . Boston. 
Peter Osgon', -« Major, . ditto - ditto. 
Jacob Stearns, . ditto . ditto . ditto. 
Joseph Stodder, . ditto » May 13, 1805, . ditto. 
George Bass, . Adjutant, . Feb. 21, 1803, . ditto. 
Lhomas Redman, . Quarter Master, . March 7, 1806,. ditto 
Isaac Cushing, . Captain, « Sept. 25, 1802, . ditto. 


Jacob Canterbury, . ditto . Aug. 17, 1804, . dittc 
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LreGionarRy BRIGADE. First Divrsrox. 
Sub Legion of Light Infantry. 
Thomas Howe, . Cafitain, . March 10,1806 . Boston. 
Heory Sargent, . ditto . March 31, 1807. detzo. 
Sub Legion of Artillery. 
David Cobb, . Captain, . May 20, 1805, . Boston. 
Nathan Parker, . Lieutenant, . ditto . ditto. 


Adjutant General’s Office, Boston, Nov. 17, 1808. 
I hereby certify, that the foregoing is the form in which the record is 
made in the General Roster. Ws. Donnison, .2dj. Gen. 
ee 


No. 9—Generan Orpvers. 
Head Quarters, Roxbury, Aug. 2d, 1798. 

In conformity to the refolution of the General Court, pafied at 
their laft Sefiion, and the advice of Council of this day, authorif- 
ing the Commander in Chief to form the whole of the Militia in 
the towns of Bofton and Chelfea, into a Legionary Brigade, he 
therefore Orders, that the nine Companies, which now form the 
ift Regiment in the tft Divifion, be augmented to 13 or 16 Com- 
panies as Maj. Gen. Elliot fhall find moft praéticable ; and if he 
fhall form them into 13 Companies, it is further ordered that the 
faid 13 Companies fhall form 3 Sub Legions of foot—to fay, two 
of four Companies each, and one of five Companies ; the latter to 
include the Militia in Chelfea. But if the Militia aforefaid fhall be 
augmented to 16 companies, then they fhall be formed into four 
Sub Legions of four companies each. Each of the Sub Legions 
fhall be commanded by a Major, who will give rank to his Sub 
Legion refpectively, and the whole fhall be commanded by a Lieut. 
Col. Commandant. That the Companies of Cadets and Fufiliers 
in Bofton ‘with one or two other companies to be raifed at large 
in Bofton, under the direétion. and at the difcretion of Gen. Elliot) 
form a Sub Legion of Light Troops, to be commanded by the 
Senior Officer prefent, belonging to faid Corps. The faid Senior 
Officer to have power, atall times, whether in the Field or not, to 
regulate and govern the faid Sub Legion of Light Troops, as 
commanding Officer thereof. That Maj. Gen. Elliot be authorif- 
ed to raife one other Company of Artillery in Bofton, which wher 
raifed, together with the company already eftablifhed in Bofton, 
form a Sub Legion of Artillery, and be commanded by a Major. 
And that the company of Cavalry, at prefent under Capt. Amory, 
to be attached to and form a part of faid Legion. The faid Legion. 
when formed, fhall conftitute a Brigade, and be commanded by 
a Brigadier General, and fhall be attached to, and form a part of 
the Firft Divifion of the Militia of this Commonwealth ; and Maj. 
Gen. Elliot will give all neceffary orders and directions for form- 
ing and organizing faid Legion conformable to this Order. 

By Order of the Commander in Chief. 
Witutam Donnison, Adjutant General. 
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No. 10—is the General Order, as in pages 157 and 158. 
——2 +o 


No. 1}. 


His Excellency the Governor asks the advice of the Councif 
on the Papers and Letters accompanying the return of Turner 
Crooker’s election, as Major of the Legion of Infantry. 

The Council have examined the Papers and Letters, with the 
return aforesaid, and think it inexpedient to advise the Governor 
10 commission said Crooker, for the following reasons :-—/irst 
Because there is no Regiment named, of which said Crooker was 
elected Major, as by return there ought to have been. Secondly. 
Because it appears, by return of Papers aforesaid, that said Crooker 
was elected as Major of the Legionary Infantry, a Corps not known 
inthe Militia Law of the United States, which, by the Federal 
Constitution, is the Supreme Law of the Land. With respect to 
commissioning said Crooker as Major of a Regiment not in ex- 
istence, as such at the time of his election, would be to take from 
the Captains and Subalterns the right of choosing their field officers 
after they should be formed into a Regiment, a right expressly 
given them by the Constitution of Massachusetts. 

In Council, Feb, 20th, 1808, read and accepted. 
JonatTuan L. Austin, Secretary. 


Council Chamber, March 10th, 1808. 
The Governor having deliberated upon the return made of the 
election of Turner Crooker, as Major of the Legion of Infantry, 
and having considered the foregoing advice of Council thereupon, 
readily concurs therein, and directs that the Adjutant General de- 
liver a certified copy of the determination to the Major Genera! 
of the First Division. (Signed) James SULLIVAN. 


GENERAL ORDVERs. 
Head Quarters, at Boston, March 10th, 1808. 

The aforegoing is authentic, and is transmitted to Maj. Ger 
Elliot, of the First Division. , 

By Order of the Commander in Chief. Wn». Donnison. 

2 + oe . 

No. 12—is the Resolve, setting aside the proceedings of the 
Court Martial, relative to Joseph Loring, jun. as in pages 155, 156 
and 157, with the executive resolve. 


——— + a 


No. 13. 


To His Excellency the Governor and Commander in Chief of the 
Commonwealth of Massachusetts, and to his Honourable Council. 
We, the undersigned commissioned officers of the Militia of 
the town of Boston and Chelsea, commonly called the Legionary 
Brigade, and commanded by Brig. Gen. John Winslow--Res- 
pectfully represent to your Excellency and Honors, that the Militia 
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of Boston and Chelsea have for a number of years past been formed 
into a Legionary Brigade, contrary (as we humbly conceiye) to the 
Laws of the United States, and of this Commonwealth. For the 
law of the United States, passed May 8th, 1792, section 3d, says, 
that “ The Militia of the respective States shall be arranged 
into Divisions, Brigades, Regiments, Battalions, and Companies, 
as the Legislature of each State shail direct ; and each Jivision, 
Brigade, and Regiment shall be numbered at the formation there- 
of, and a record made of such number in the Adj. General’s office 
in the State, and when in the field, or in service in the State, each 
Division, Brigade, and Regiment, shall respectively take rank ac- 
cording to their number, reckoning the first or lowest number, 
highest in rank.” And the law of this State, passed June 22d, 
1793, sec. 4th, recognizes this arrangement, and directs that ‘* The 
Governor, by and with the advice of Council, be authorized and 
empowered to carry this arrangement into effect, and that the Di- 
visions, Brigades, and Regiments be numbered, their numbers re- 
corded, and that they rank by their numbers. 

That the said Brigade is not numbered, and of course cannot take 
rank by its number, which, in case of actual service in the field, 
would cause unpleasant disputes concerning its station in the line, 
and may possibly deprive the country of the services of so impor- 
tant a part of the Militia, as the First Division ; at a moment 
when its undivided energy may be suddenly required on a great 
emergency ; its rank by number being no where specified or desig- 
nated, to be correctly known, 

That the present arrangement, being contrary to the express 
provision of the laws, has had, and still will have, a tendency to 
create jealousies and animosities between the officers of the different 
corps, and more particularly between the standing or local Com- 
panies of Infantry, and the Light Infantry or Volunteer Companies 
raised at large ; because the Volunteer or Light Infantry Compa- 
nies at present, are formed into a Sub Legion, (so called) and are 
said to be commanded by a Major, who has appointed an Adju- 
tant ; both officers are unknown in any existing laws governing 
the Militia, and because, by the 14th section of the Act of 1798, it 
is provided, That Light Infantry Companies, which have been 
raised by voluntary enlistment, shall be attached to Regiments. 

That by the Inspection Rolls of the several Companies of In- 
fantry within the Brigade, returned last May, it appears, there are 
2150 effective men, liable to militia duty, exclusive of Light In- 
fantry, Artillery, and Cavalry. 

From the foregoing considerations, we most respectfully peti- 
tion your Excellency and Honors, that the said Legionary Brigade 
may be re-organized, numbered, and divided into three Regiments, 
and the light troops be attached to the Regiments conformably to 
Jaw. 


SI 
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That orders may issue, authorizing two other Companies of 
Light Infanwy, which, with the three Companies now organized, 
and the aniform Company called the ** Washington Inlantry,” be 
attached ; two Companies to each Regiment, allowing 64 men to 
eaclhi Company ; and that the remaining 2022 men be formed into 
24 Companies of Infantry, instead of 16, as at present, which will 
allow 84 men to each Company, and admitting only three-fourths 
of the men enrolled shall appear to do duty they will then be suffi- 
ciently large as the law contemplates, viz. 64 men to each Compa- 
ny ; and considering the rapid increase of population in this town, 
we are induced to believe that even 3 Regiments of 10 Companies 
each, 8 of Infantry, and 2 of Light Infantry, would in a short time be 
tound to leave the local Companies too large ; for we can state with 
confidence, that now there are 16 Companies, many of them will ex- 
ceed 100 men, who actually appear at Company Musters—Your 
Petitioners are aware, that there may be some objections to this or- 
ganization of the Brigade, although strictly according to law. 

First—Because of the ideal loss of rank which the Brigade may 
sustain when placed in its legal rank and position. Secondly 
Because of the Major and Adjutant of Light Infantry, who would 
be left without command, as their offices (if legally created) would 
be abolished. But we beg leave to observe to your Excellency 
and Honors, with regard to the first objection ; That before the 
Resolve of June, 1798, the whole of the troops of Boston and Chel- 
sca, formed into one Regiment, having an unsettled contention 
with the Militia of Norfolk about their rank, this one Regiment 
was by that Resolve moulded into a Brigade; and although it is, 
and should have been numbered the 3d Brigade in the Ist Division, 
at the formation, undoubtedly ranks higher In the estimation of 
military gentlemen, than it would have done, had it obtained the 
rank of Ist Regiment in the Ist Brigade. 

To the second objection we could observe, that no legislative act 
whatever, establishes a Major and Adjutant of Light Infantry ; and 
as the Light Infantry are, and in our opinions ought always to be, 
used as a necessary appendage fo a Regiment, and when in actual 
service, if ordered on special duty as a flying corps, have an officer 
detached from the line to command them, as the nature of the case 
may require, and when discharged from that duty, they return to 

the several Regiments to which they belong. We would observe 
also, that the General Order of 1798, organizing the light troops 
into a Sub Legion, says—* This Light Infantry corps shal! be 


commanded by the senior officer present, belonging to said corps.’ 

Notwithstanding there is no Legislative act authorizing the slice 
of Major of Light Infantry ; notwithstanding it was contrary to the 
General Order of 1798, and notwithstanding there was bo election 
to this office (as we are informed), the late Commander in Chief 
appointed an officer to command the Companies of light troops, 

with the rank of Major, and he from similar motives, and with the 
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Yike authority, has appointed an Adjutant, with the rank of Lieuten- 
ant, which we humbly conceive is contrary to the laws, and of 
course void. 

We therefore pray the attention of your Excellency and Honors, 
to the foregoing petition and representation, that you would take 
them into your wise consideration and grant the prayer thereof, 


And as in duty bound will pray. . 
Turner Crooker, Captain. John Sweetser Lillie, Lieutenant. 
Amos Binney, Capt. Ezra Davis, Pacut. Volr. Comp. 
Daniel Badger, Capt. James Alexander, Ensign. 
Ebenezer Rhoades, Capt. Lephaniah Sampson, Ensign. 
Jacob Canterbury, Capt. Edward Hart, Lieutenant. 
Samuel Hewes, Capt. James Ridgway, Lt. Bost. Fusil. 
Efies Ellery, Capt. Atherton T. Pennimen,En.Bos.de. 
Josiah Cushing, Lieutenant. Benjamin Goodavin, Lieutenant, 
Josiah Snelling, jan. Lieut.Inftry. Lemuel Colburn, Lieut. 
David Provence, Lieut. John Sullivan Perkins, Ensign. 
William Barry, Ensign. William Simonds, Ensign. 
Samuel Howe, Lieutenant. Frink Roberts, Lieutenant. 


Jos. Loring, jr. Capt. Vol. Comp. 

The Committee, to whom was referred the petition of a number 
ef officers of the Militia of thefowns of Boston and Chelsea, «om- 
monly called the Legionary ®: irzade, praying thatthe said Brigade 
may be formed anew, on the s»me principles and in the same mane 
ner as other Brigades of the Militia are formed—beg leave to re- 
port as foliows, viz. 

By a Resolve of the General Court, passed June 20, 1798, i.e 
Governor, with the advice of Council, was authorized to form the 
whole of the Militia of the towns of Boston and Clielsea into a Les 
gionary Brigade, in such manner as he should judge most expe- 
dient. 

Conformably to this Resolve, the Legionary Brigade was so 
formed; and as the said Resolve has not been repealed, it appears 
to your Committee, that previous to the issuing any order respect- 
ing the same, the said petition ought to be laid belore the General 
Court for their consideration. 

All which is respectfully submitted. 
Witiiam Eustis, fer Order, 

In Council, Jan. 13, 1808—The above Report being read, was 
accepted. Jona. L. Austin, Secretary. 

True copy—Attest, Jona. L. Austin, Secretary. 
Gentlemen of the Senate, and 
Gentlemen of the House of Refiresentatives, 

By this Message I send to you the petition of Turner Crooker 
and others, officers in the Legionary Brigade in the ist Division of 
Militia in the Commonwealth. This is transmitted according to 
the advice of the Council, a copy of which, attested by the Secre 
tary, is also Jaid before you. 





— —— 
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That orders may issue, authorizing two other Companies of 
Light Infantry, which, with the three Companies now organized, 
and the aniform Company called the ** Washington Infantry,” be 
attached ; two Companies to each Regiment, allowing 64 men to 
each Company ; and that the remaining 2022 men be formed into 
24 Companies of Infantry, instead of 16, as at present, which will 
allow 84 men to each Company, and admitting only three-fourths 
of the men enrolled shall appear to do duty they will then be suffi- 
ciently large as the law contemplates, viz. 64 men to each Compa- 
ny ; and considering the rapid increase of population in this town, 
Wwe are induced to believe that even 3 Regiments of 10 Companies 
each, 8 of Infantry, and 2 of Light Infantry, would in a short time be 
tound to leave the local Companies too large ; for we can state with 
confidence, that now there are 6 Companies, many of them will ex- 
ceed 100 men, who actually appear at Company Musters—Your 
Petitioners are aware, that there may be some objections to this or- 
ganization of the Brigade, although strictly according to law. 

First—Because of the ideal loss of rank which the Brigade may 
sustain when placed in its legal rank and position. Second/y— 
Because of the Major and Adjutant of Light Infantry, who would 
be left without command, as their offices (if legally created) would 
be abolished. But we beg leave to observe to your Excellency 
and Honors, with regard to the first objection ; That before the 
Resolve of June, 1798, the whole of the troops of Boston and Chel- 
sca, formed into one Regiment, having an unsettled contention 
with the Militia of Norfolk about their rank, this one Regiment 
was by that Resolve moulded into a Brigade; and although it is, 
and should have been numbered the 3d Brigade in the Ist Division, 
at the formation, undoubtedly ranks higher in the estimation of 
military gentlemen, than it would have done, had it obtained the 
rank of Ist Regiment in the Ist Brigade. 

To the second objection we could observe, that no legislative act 
whatever, establishes a Major and Adjutant of Light Infantry ; and 
as the Light Infantry are, and in our opinions ought always to be, 
used as a necessary appendage tod a Regiment, and when in actual 
service, if ordered on special duty as a flying corps, have an officer 
detached from the line to command them, as the nature of the case 
may require, and when discharged from that duty, they return to 
the several Regiments to which they belong. We would observe 
also, that the General Order of 1798, organizing the light troops 
into a Sub Legion, says—* This Light Infantry corps shal! be 
commanded by the senior officer present, belonging to said corps. 
Notwithstanding there is no Legislative act authorizing the office 
of Major of Light Infantry ; notwithstanding it was contrary to the 
General iter: of 1798, and notwithstanding there was vo election 
to this office (as we are informed), the late Commander in Chief 
appointed an officer to command the Companies of light troops, 
with the rank of Major, and he from similar motives, and with the 
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Yike authority, has appointed an Adjutant, with the rank of Lieuten- 
ant, which we humbly conceive is contrary to the laws, and of 
course void. 

We therefore pray the attention of your Excellency and Honors, 
to the foregoing petition and representation, that you would take 
them into your wise consideration and grant the prayer thereof. 

And as in duty bound will pray. 


Turner Crooker, Captain. John Sweetser Lillie, rch 
Amos Binney, Capt. Ezra Davis, lticut. Volr. Comp. 
Daniel Badger, Capt. James Alexander, Ensign. 
Ebenezer Rhoades, Capt. Zchhaniah Sampson, Ensign. 
Jacob Canterbury, Capt. Edward Hart, Lieutenant. 
Samuel Hewes, Capt. James Ridgway, Lt. Bost. Fusil. 
Efies Ellery, Capt. Atherton T. Pennimen,En.Bos.de. 
Josiah Cushing, Lieutenant. Benjamin Goodavin, Lieutenant. 
Josiah Snelling, jan. Lieut.Inftry. Lemued Colburn, Lieut. 

David Provence, Lieut. John Sullivan Perkins, Ensign. 
William, Barry, Ensign. William Simonds, Ensign. 
Samuel Howe, Lieutenant. Frink Roberts, Lieutenant. 


Jos. Loring, jr. Capt. Vol. Comp. 

The Committee, to whom was referred the petition of a number 
of officers of the Militia of thefowns of Boston and Chelsea, com- 
monly called the Legionary ®-idzade, praying thatthe said Brigade 
may be formed anew, on the same principles and in the samme mane 
ner as other Brigades of the Militia are formed—beg leave to re- 
port as follows, viz. . 

By a Resolve of the General Court, passed June 20, 1798, i.e 
Governor, with the advice of Council, was authorized to forma the 
whole of the Militia of the towns of Boston and Chelsea into a Les 
gionary Brigade, in such manner as he should judge most expe- 
dient. 

Conformably to this Resolve, the Legionary Brigade was so 
formed; and as the said Resolve has not been repealed, it appears 
to your Committee, that previous to the issuing any order respect- 
ing the same, the said petition ought to be laid before the General 
Court for their consideration. 

All which is respectfully submitted. 
Witiiam Evstis, fer Drader, 

In Council, Jan. 13, 1808—The above Report being read, was 
accepted. Jona. L. Austin, Secretary. 

True copy—Attest, Jona. L. Austin, Secretary. 


Gentlemen of the Senate, and 
Gentlemen of the House of Refiresentatives, 

By this Message I send to you the petition of Turner Crooker 
and others, officers in the Legionary Brigade in the ist Division of 
Militia in the Commonwealth. This is transmitted according to 
the advice of the Council, a copy of which, attested by the Secre 
tary, is also Jaid before you. 
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You wil! observe, that the petition is for a dissolution of, or a 


change » ¢ Boocade, and that the reason assiened is, that the 
sam. Bitcode as tarred, as the petitioners conceive, against the 
! tus, and tie United States. I laid the petition before the 


i ior their advice upon the legality of the establishments of 
the Brig. in its present form. You will observe that the advice given is, 
that the Brigade, being formed pursuant to a Resolve of the General 
Court, passed on the 29th of June, 1798, the establishment is legal, 
and that the Governor and Council cannot decide it to be otherwise, 
while that Resolve remains in force. I acquiesce in this opinion, 
because the Constitution of the United States does declare, that 
Congress shell provide for the organization and discipline of the 
Milita. The Congress, in virtue of this power, on the 8th March, 
1798, passed an act, that the Militia should, within one year from 
that Ume, be arranged and organized by the Legislatures of the re- 
spective States, into Divisions, Brigades, Regiments, &c. and that 
each Division and Brigade should, at the time of its formation, be 

numbered, and take rank in the field according toitsnumber. The 

Legislature of this State, on the 22d of June, 1793, passed an act 
delegating this authority in the same words, nearly, to the Govern- 
or, to be executed, by advice of Council. 

It appears, by the Orderly Book of the Adj. General, that the 
whole of the Militia of the Ist Division remained unorganized until 
after the-passing that Resoive. It is suggested, and no doubt with 
truth, that this was occasioned by a dispute between Boston and 
other towns, concerning rank ; the expedient of creating a Brigade 
w.taout number or rank might arise from the exigency of the con- 
test—Be that as it mav, the measure was then acquiesced in, and 
the Resolve has been practised upon as legal for ten years ; the pe- 
titioners now hold and exercise offices under it, and in their me- 
morial state themselves officers in the Legionary Brigade, but if 
the Resolve was against the laws of this, and the United States, it 
was void, and there is nothing to justify those who have acted uns 
der it ; nor ts there now any such Brigade. 

According to the opinion of (he Council, with which my own 
accords, the Supreme Executive have no power to decide upon the 
juestion whether an act of the Legislature is wrong or not ; I can- 
not therefore. attempt a new organization of the Militia of Boston 
and Chelsea, while that Resolve, a copy whereof, which I send with 
this message, remains in force. To repeal it directly, would ex- 
pose those who have exercised authority under it.—A proviso in 
‘heir favour may be good, as to claims of the Government, but as 
to the richt of private citizens, it is on other principles. ‘To admit 
that the Legislature pass an unconstitutional law, and an raxpost 

ucfo act, Cony those who are injured a remuneration, would sub- 
vert one of the most valuable principles in the Constitution. This, 


Fapprehend, may be all settled properly in this way. ‘The peti- 
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tioners suggest, with truth no doubt, that the one Regiment of 
which this Brigade is composed is too large and unwieldy. If the 
General Court should pass an act, in addition to the Militia laws, 
providing that the Governor shall be authorized, with the advice of 
the Council, (the Resolve of the 29th of June, 1798, notwithstand- 
ing) to arrange the Militia of Boston and Chelsea anew, by dividing 
the same into as many Regiments as may be expedient, and to 
cause the same to be officered agreeably to the Constitution of this, 
and the law of the United States, and to give’ the Brigade and 
Regiments their proper numbers, the whole evil, if any exists, may 
be cured. 
(Signed ) JAMES SULLIVAN. 

Council Chamber, Jan. 16, 1808. 


The Committee of both Houses, appointed to consider that part 
of His Excellency’s Speech respecting the Militia, and to whom 
was also committed the memorial of Gen. Elliot, praying that the 
Militia of the towns of Boston and Chelsea be formed into a Le- 
gionary Brigade, beg leave to report thereon the following Reso- 
lution which is submitted : 

Joun Reap, fer order. 


COMMONWEALTH OF MASSACHUSETTS. 
Resolved, That his Excellency the Governor, with advice of 
Council, be and hereby is authorized to form the whole of the 
Militia. of the towns of Boston and Chelsea, into a Legionary 
Brigade, in such manner as he shall judge most expedient, which 
Legionary Brigade, when formed, shall be under the same rules 
and regulations, ia all respects, as is provided by the constitution 
and the laws, for regulating and governing the Militia of this Com- 
monwealth, so far as said regulations may be applicable to such 
Legionary Corps. Provided, nevertheless, That the foregoing 
Resolve shall not be carried into effect, until the Governor, with 
advice of Council, shall have organized the residue of the first Di- 
vision of Militia, of which the said towns of Boston and Chelsea 
now form a part, into two Brigades, in such manner as shall, in 
the opinion of the Commander in Chief, be best calculated to pro- 
duce harmony in said Division. 
In Senate, June 25, 1798, read and accepted. 
Sent down for concurrence. 
SAMUEL PHILLIPs, President. 
In the House of Representatives, June 26, 1798, 
Read and concurred. 
, Epwarp H., Rossins, Sfeaker. 
June 29, 1798. Approved, 
INCREASE SUMNER. 


Tave Copy—<Attest, 


Jonatuan L. Austay, Secretary. 








~ 





246 


No. 14. 
COMMONWEALTH OF MASSACHUSETTS. 
In Senate, June 25, 1798. 

Resolved, That His Excellency the Governor, with the advice 
ef Council, be and hereby is authorized to form the whole of the 
Militia in the towns of Boston and Chelsea into a Legionary Brig- 
ade, in such a manner as he shall judge most expedient, which 
Legionary Brigade, when formed, shall be under the same rules 
and regulations, in all respects, as is provided by the constitution 
and laws, for regulating and governing the Militia of this Common- 
wealth, so far as said regulations may be applicable to such Le- 
gionary Corps. Provided, nevertheless, That the foregoing 
Resolve shall not be carried into effect, until the Governor, with 
advice of Council, shal! have organized the residue of the first 
Division of Militia, of which the said towns of Boston and Chelsea 
now form a part, into two Brigades, in such manner as shall, in the 
opinion of the Commander in Chief, be best calculated to produce 
Harmony in said Division. 

Sent down for concurrence. 
SAMUEL Pui uips, President. 
In the House of Representatives, June 26, 1798, 
Read and concurred. 
Epwarp H. Ropsins, Sfeaker 


June 29, 1798, Approved, 
INCREASE SUMNER. 


Secretary’s Office, 4 a 
Oct. 24, 1808. A true cofiy of the original. 


Attest, Wn. Tupor, Sec’y of the Commonwealti.. 





No. 15. 
COMMONWEALTH OF MASSACHUSETTS. 
In Council, August 2, 1798. 

His Excellency laid before the Council, a resolution of the 
General Court, passed at their Jast Session, authorizing the Gov- 
ernor, with advice of Council, to form the whole of the Militia in 
the towns of Boston and Chelsea into a Legionary Brigade, and 
asked the advice of the Council, whether he should carry the same 
into effect. The Council took the matter into consideration, and 
thereupon advised, That His Excellency be requested to issue his 
orders to form the said Militia into a Legionary Brigade, in such 
manner as he shall judge most expedient, agreeably to the said res- 
olution of the General Court. 


Secretary’s Office, Oct, 24, 1808. 
The above is a true Copy, as recorded in the Record Book of 


the Council, page 83, 
Attest, Wa. Tupor, Sec’y of the Commonwealth. 
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No. i6—-is Generac Orpers, the same as paper No. 9, iy 
page 239, 
—_ 
No. 17—is the Report of the Committee, signed Wm. Eustis, 
asin paper No. 13. . 


a 


No. 18—-is Major Osgood’s oRDER OF ARREST, to Capt. Bin- 
ney, as in page 174. 


item 


No. 19—-is Capt. Binney’s letter, in answer to Major Osgood’s 
enclosing the arrest, in pages 174 and 175. 


























CAPT. HOWE’S TRIAL. 
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a 
Record of the pfrroceedings of a Division Court Martial, begun and 
holden at Roxbury, in the County of Norfolk, and Commonwealth 
’ of Massachusetts, on Monday, the 8th day of January, in the year 
of our Lord one thousand eight hundred and ten, at a filace called 
the house of Abraham Pierce, innholder, in said town. 


PRESENT— 


Lior. Cot. Georce Extis, Ist Regiment, 2d Brig. Ist Divis. 
President. 


Members. 

Maj. Jacon Stearns, Infantry, Legionary Brigade. 
Maj. SAMUEL Barrey, Squadron of Cavalry, Ist Brig. 
Ma}. ABNER E ts, Ist Regiment Infantry, 2d Brig. 
Maj. Exisua FrREncu, 3d Regiment Infantry, Ist Brig. 
Capt. Amos Brwxey, Infantry, Legionary Brigade. 
Capt. Danie. Bancer, Infantry, Legionary Brig. 
Capt. NATHANIEL GuiLp, 3d Reg. Infantry, 2d Brigade. 
Capt. Samuet Wess, 3d, of 2d Reg. Infantry, Ist Brig. 
Capt. SrepHeN Wates, Battalion of Artillery, Ist Brig. 
Lieut. Epwaxp Hart, Infantry, Legionary Brig. 
Lieut. SamueL Brastow, Light Infantry, annexed to the 2d 

Regiment, 2d Brigade. 
Lieut. En—EnEzER Govparp, Jun. Ist Reg. Infantry, Ist Brig. 


Major Cuartes Davis, Judge Advocate of the first Division, 
Judge Advocate. 


Adjutant Josern Harrinoton, Squadron Cavalry, Ist Brigade, 
Marshal. 


The following Orders were produced by the Judge 


Advocate, and read: 
COMMONWEALTH OF MASSACHUSETTS 


Division Orpers Canton, Dec. 21, 1809. : 
A Division Court Martial is hereby appointed to | 
be held at the house of Abraham Pierce, Innholder | 
in Roxbury, on Monday, the eighth day of Jan. next, | 
32 ~ 
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at 10 o'clock, A. M. for the trial of Capt. Thomas 
tiowe, of the Sub Legion of Light Infantry, Legion- 
ary Brigade, on the Complaint of Maj. Daniel Mes- 
singer, Commanding Oilicer of said Sub Legion, for 
wiinilitary conduct, neglect of duty, and disobedience 
ot orders, as detailed in the several specifications of 
charges contained in said complaint. The Court to 
be constituted as follows : 

President, Lieut. Col. Grorce Extts, Ist Regiment, 
2nd Brigade, Ist Division, M. M. Members—two 
Majors, two Captains, and one Lieutenant from the 
first Brigade ; one Major, one Captain, and one Lieu- 
tenant irom the second Brigade; one Major, two 
Captaius, and one Lieutenant from the Legionary Brig- 
ade. Judge Advocate, Major Cuarirs Davis. A 
Marshal to be detailed from the first Brigade, to at- 
tend the Court. 

Lieut. Col. Thomas Badger, senior Officer of Le- 
eionary Brigade, will iurnish the Judge Advocate with 
all documents necessary te lay before the Court ; and 
also the Officer under arrest, with a copy of the com- 
plaint in seasun; and also due notice of the time and 
place of said court’s setting. 

(Signed) Exuan Crane, Maj. Gen. 1st Div. 
To M jer Charles Davis, Pastor. 

Then the President and Members of the Court, and 
the Judge Advocate in open Court, and before the 
Court proceeded to the trial, respectively had the oaths 
administered to them, according to the provisions of the 
law of this Commonwealth, passed June 22d, 1795, en- 
titled “An Act ror regulating and governing the Militia 
of the Commonwealth of Massachusetts, and for repeal- 
ing all laws heretofore made for that purpose, excepting 
an Act entitled an act for establishing rules and arti- 
cles for governing the troops, stationed in forts and 
garrisons within this Commonwealth, and also the Mi- 
litia, When called into actual service.” 

The Complainant and Defendant were severally 
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asked if they had any objection or challenge to make 
or oifer against any of the Ojficers intended -to.¢»m- 
pose the Court Martial for this trial Whereupon 
Capt. ‘Thomas Howe (the defendant) observed, that he 
had no challenge to offer. Maj. Daniel Messinger 
the complainant, observed, that he had, and produced 
-his cause of challenge in writing, as follows: 

“‘ Ovjection by Maj. Messinger to a part of the Court, 
as follows: Capt. Amos Linney, Capt. Daniel Badger, 
‘and Lieut. Edward Hart ; they having formed and ex- 
pressed an opinion, by petition, that may materially af- 
fect the decision of this Court, as I expect to prove.” 

(Signed) Daniet Messincyr. 

The original paper accompanies the proceedings, 
end is marked No. t. 

The Complainant was here directed to produce his 
evidence in support of his challenge, that that part of 
the Court, not objected to, might decide thereon. 
Whereupon he produced a printed paper, purporting 
ty be a copy of a petition to the Governor and Coun- 
cil, signed by the gentlemen objected to, and by oth- 
er Officers, in January, !808, with a report of a Com- 
mittee of the honorable Council, signed by William 
Eustis, dated Jan. 13th, 1808, with a message of his 
Excellency James Sullivan, the then Commander in 
Chief, predicated on that petition, and the advice of 
Council, upon the acceptance of the aforesaid report 
of their committee, which message purported to be 
directed to both houses of the Legislature, and is da- 
ted January 16th, 1808. 

It was objected on the behalf of the Prisoner, that 
the petition, purporting to have been signed by the 
officers challenged by the prosecutor, could not be 
received in evidence in support of his challenge, in as 
much, as it did not appear to be a certified copy of a 
record, but the Court after deliberation directed it to 
be read; which being done, and Capt. Binney, Capt. 
Badger, and Lieut, Hart being asked if they did sign 
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a paper or petition of the tenor and purport of the one 
produced, and they admitting that they did ; the Court. 
determined to consider the paper as in evidence, where- 
upon the Court was ordered to be cleared, in order to 
decide upon the validity of the challenge, and after 
deliberating, the Court decided that the challenge be 
overruled. ‘The Court was then opened, and the de- 
cision made known to the parties ; and Major Messin- 
ger was also informed by direction of the Court, that 
if was expected he would produce, from the office of 
the Secretary of this Commonwealth, certified copies 
of the papers he had offered. This he pledged him- 
self to do, as soon as they could possibly be obtained. 
Then the Court was ordered to be adjourned until 
to-morrow morning, ten o’clock, which was done in 
due form by the Marshal. 


Tuesday morning, 10 o'clock, January Sth, 1810. 

The Court met pursuant to adjournment, and all an- 
swered in their places. ‘The Complainant, upon being 
called, answered. The Defendant appeared in Court 
in his proper person. Upon the Court’s being order- 
ed to be opened, which was done in due form by the 
Marshal, the Judge Advocate then read the proceed- 
ings of the Court had yesterday. ‘Then Capt. Binney, 
Capt. Badger, and Lieut. Hart, the officers challenged 
yesterday, observed they had communications and re- 
quests to make to the Court on that subject ; which 
they would produce in writing, that the same might 
be taken into consideration by the Court, and noted 
on the record. The Judge Advocate then read a pa- 
per, signed by the defendant, containing his reasons 
and wishes that he might be heard and assistad in his 
defence by Counsel. ‘This paper is marked No. 2, and 
accompanies the proceedings. 

The Court was ordered to be cleared, that the com- 
munications, made by the officers challenged, might be 
taken into cansideration ; and also, the request of the 
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defendant for the admission of Counsel. The com- 
munication signed by Captains Binney and Badger, 

« is paper No. 3, accompanying the proceedings; and 
the communication signed by Lieut. Hart, is paper 
No. 4, and also accompanies the proceedings. 

The Court, upon taking the communications made 
by Captains Binney and Badger, and Lieut. Hart, into 
consideration, directed the Judge Advocate to record, 
that, in their opinion, they cannot take any notice of 
thom, further than that they may be referred to on 
the record; and that, in their opinion, each gentle- 
man, after a challenge against him is overruled by the 
Court, is left in that situation which places him beyond 
any further animadversions by the Court, arising from 
the cause of challenge. 

Then the Court proceeded to take into considera- 
tion the motion of the defendant for the admission of 
Counsel, and after deliberation, directed the Judge 
Advocate to inform Capt. Howe, that it being the 
uniform custom of Courts Martial not to allow the ad- 
mission of Counsel to plead openly before them, that 
his motion js overruied, and the Court further direct it 
to be recorded, that, in their opinion, no defendant can 
thereby be deprived of any advantage, because all the 
evidence and the defence must be in writing ; and it is 
well known, that any defendant, before a Court Mar- 
tial, can have all the aid and assistance which can be 
necessary or useful to him, by having a friend or friends 
setting by and assisting him with private advice; the 
Court further direct, that the defendant be informed 
that they cannot recognize officially, any person’ or 
persogs who may be setting by him in the course of 
the trial. 

Whereupon the Court was opened, and the afore- 
going record was read, and were the papers mark- 
ed Nos. 2, 3, and 4. 

The complaint exhibited by Maj. Messinger, against 
Capt. Howe, was now read to him (Capt. Howe) by . 
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the Judge Advocate; and the Judge Advocate de. 
manded of him, whether he was guilty or not guilty 
of the charges contained in the complaint; the com- 
plaint, is paper No. 5, and accompanies the proceed- 
ings. 

‘The Defendant, in answer to the charges, plead in 
writing as follows: Yo the first specification of charge 
I answer, Lam not guilty. Te the second speciii- 
cation of charge, I answer, of unmilitary, willful, un- 
officerlike, and illegal conduct, neglect of my law- 
ful duty, [am not guilty. ‘To the third specification 
of charge, I answer, of unofficerlike, wilful, and illegal 
conduct ; of neglecting my lawful duty, or of setting in 
defiance any lawful authority whatever, contrary to 
the tenor of my Commission, and contrary to the laws, 
military usage, and dignity of this Commonwealth, and 
subversive of that order and discipline, upon which 
our Government rests for protection in the last resort, 
fam not guilty—and put myself on my trial, relying 
on the Constitution and laws of my country. 

(Signed) Tuomas Howe. 

The original accompanies the proceedings and ls 
paper marked No. 6. 

This plea, or answer, was considered by the Court 
as a su.ficient denial of the whole charges contained 
in the complaint, and as tantamount to the general 
plea of “ not guilty.” 

The Judge Advocate here moved the Court for au- 
dience of evidence, which Was granted by the Court, 
and due notice and declaration thereof, was made by 
the Marshal in open Court. 

The Court observed, they would take the specifica- 
tions of charge, contained in the complaint, into con- 
sideration in the order in which they were set forth 
in the complaint, whereupon the first specification of 
charge was read. 

Then Maj. Daniel Messinger, the Complainant, ad- 
duced asa wituess on the part of the Government. 
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was sworn by the Judge Advocate, was interrogated, 
testified, and answered as follows: 

I did not receive any return from Capt. Howe, hor 
from any one else of his company, the last May, nor 
have I received any return of his company from him, 
nor any one else, since that time, until the present. 

Luestion, by Court to witness. Did+you or did you 
not, the May before the last, receive a May return 
from Capt. Howe? 

Answer. 1 did receive a return from him the May 
before the last, and also, the year before, May return 
for 1807; and the year before the one last mention- 
ed, a May return for 1806. Here are the three re- 
turns. ‘The witness here produced three company re- 
turns, signed by Capt. Thomas Howe, (the defendant) 
the first dated May 27th, 1806, another dated May 25th, 
£807, and the other dated May 3lst, 1808. 

Q. by Court tosame. To whom were these returns 
addressed ? 

4. They came inclosed, directed to me. Copies 
of the three returns here alluded to, accompany the — 
proceedings, and are marked A, B, and C. The re- 
turn for May, 1806, ismarked A; the return for May, 
i807, is marked B; and the return for May, 1808, is 
marked C. 

2. same to same. Do you command the Sub Le- 
gion of Light Infantry ? 

A. I do, here is my Commission. Maj. Messinger 
here produced his Commission, which was a Commis- 
sion to him as Maj. of the Sub Legion of Light Infant- 
ry, in the Legionary Brigade, first Division, and was 
dated February 14, 1806. 

£. by Court to same. How, or in what form, was 
the directions of the returns to you, which you have 
produced ? 

A. They were addressed to me agreeably to my 
Commission, which I have here exhibited. 

2. same tosame. How many companies are there 
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at present in the Sub Legion under your command ? 

A. Three. 

2, same to same. Have all the Captains, excepting 
Captain Howe, made regular returns to you since you 
have been in commission as Maj. of the Sub Legion of 
Light Infantry? 4. They have. 

&. same to same. Were you appointed by the Ex- 
ecutive, or were you chosen to the office you now 
hold? A. I was appointed. 

Q. same to same. Do you know of the officers of 
the Sub Legion of Light Infantry being ordered to 
meet for the choice of a Major? A. I do. 

Q. same to same. Was Captain Howe at that 
meeting? 4. He was. 

2. same to same. Did he vote? 4. He did. 

&. same to same. Was there any choice ? 

A. No, not one could obtain a majority of the votes, 
and I was appointed, as I suppose, on account of the 
electors not being able to make a choice. 

Q. same to same. How many times did the elec 
tors ballot in the choice of a Major? 

A. I cannot state positively ; but not less than four 
or five. 

&. by Defendant to witness. Did they neglect or 
refuse to ballot? 

A. They neglected to make a choice. 

Q. by Court to same. Were the electors present at 
more than one meeting”? 

A, But one, to my knowledge. 

Q. same to same. How much time did elapse after 
the meeting for the choice of Major, and your being 
appointed? J. I really cannot tell. 

Q. by Defendant to same. Was not the meeting 
dissolved because the officers could not make up a 
choice ? 

A. We were dismissed, but in what manner I do 
not recollect. 

2. By Court to same. Was the number of the 
Commissioned officers inthe Sub Legion of Light In- 
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fantry, the same at the time of your appointment as 
it was at the time of the attempt to choose ? 

A. 1am not certain; but it seems to lay on my 
mind, however, that Capt. Brazer resigned in the mean 
time. 

The second specification of charge was now read 
by direction of the Court ; the Complainant was di- 
rected to produce the evidence he had to offer in sup- 
port of the specification. 

Whereupon he produced Division Orders of the 
13th Sept. 1809, directed to Col. Thomas Badger, sen- 
ior officer of the Legionary Brigade, and Brigade Or- 
ders of the 15th Sept. 1809, directed to Maj. Daniel 
Messinger ; Light Infantry, Legionary Brigade, and 
Sub Legion Orders of the 16th of the same Sept. direct- 
ed to Capt. ‘Thomas Howe, which last orders were 
predicated on the aforesaid Division and Brigade or- 
ders. ‘These several orders are contained in paper No. 
7, and accompany the proceedings. 

The Complainant also, at the same time, produced 
and offered in evidence a communication or letter, 
signed by Capt. Thomas Howe, and admitted by him 
before the Court, to be his signature, and bearing date 
Sept. 18th, 1809 ; in this letter or communication was 
enclosed, the Division, Brigade, and Sub Legion Or- 
ders, contained in paper No. 7, before referred to. 
‘The communication or letter is No. 8, and accompanies 
the proceedings. 

When the Complainant andthe Defendant both ob- 
serving that they had nothing further to offer as par- 
ticularly applicable either to the defence or support of 
the second specification, the Court proceeded to the 
third specification. 

The third specification of charge in the complaint 
was now read; whereupon the Complainant produ- 
ced and offered in evidence a commurication or order 
signed by him, and bearing date the 19th Sept. 1809, 
and by him transmitted to the defendant ; this com- 
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munication or order is paper No. 9, and accompanies 
the proceedings. ‘The Complamant also produced a 
communication, bearing date Sept. 2ist, 1809, signed 
by Capt. Thomas fiowe, and directed to the Com- 
plainant; the communication was acknowledged 
by the defendant to be his hand writing before the 
Court. ‘This communication is paper No. 10, and ac- 
companies the proceedings. 

Maj. Messinger now produced a copy of the pe- 
tition signed by Capts. Binney and Badger, and J.ieut. 
Hart and others, with the report of the committee of 
the Hon. Council, and the acceptance of that report 
by the Council, Jan. 13th, 1808, and other papers con- 
nected therewith, certified by the Secretary of State. 


with the direction of the Court, set forth on the fifth 
page of this record.*” These papers, thus certified, are 
No. 11, and accompany the proceedings. 

The Complainant also produced certified copies of 
a Resolve passed June 29th, 1798, and General Orders 
of August 2d, in the same year; these are contained 
in paper No. 12, and accompany the proceedings. He 
also produced a certified copy of General Orders of 
June 20th, 1805; this paper is No. 13, and accom. 
panies the proceedings. 

Here the Court was ordered to be adjourned, unti} 
to-morrow morning, ten o’clock, which was done in 
due form by the Marshal. 

Wednesdoy, Jan. 10th, 1810, 10 o'clock, A. MM. 

The Court mét pursuant to adjournment, and all 
answered in their places; the Court was ordered to be 
opened, which was done in due form by the Marshal. 
The Complainant upon being called, answered. The 
Defendant appeared in Court in his proper person. 
The record of the proceedings had yesterday, and all 
the papers referred to them, were now read. 

Maj. Messinger now observed to the Court, that he 
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had a General Order of Oct. 18th, 1799, to shew (as 
he said) that the Commander in Chief, and the Hon 
Council, had, in the exercise of the powers vested in 
them by the Resolve, passed June 29, 1728, made alter- 
ations in the arrangement of the Sub Legion of Lt. In- 
fantry, by which a part of the General Order of Aug. 2, 
1798, was countermanded. He further stated, that 
from Aug. 2d, 1798, until Oct. 18th, 1799, it appeared 
that the Sub Legion of Light Infantry was command- 
ed by a Field officer, and that the Cadets, being de-.. 
tached, left the Light Infantry with only two Com- 
panies, and that it remained in that state until the 
General Order of June 20th, 1805, by which it was 
completed with four Companies ; and ordered by that 
order to have a Major to command the Sub Legion. 
The General Order of Oct. 18th, 1799, is paper No. 14, 
and accompanies the proceedings. 

‘The Complainant now observed, that since yester- 
day, he had taken some pains fo ascertain the fact 
of the time Capt. Brazer resigned, and that he was 
now able to answer the question asked him yester 
day; as to the number of electors in the Sub Legion 
of Light Infantry, being the same at the time he was 
appointed Major, as it was at the time of the attempt 
to choose, with more certainty. 

‘The Court directed the question asked yesterday 
to be repeated, viz. was the number of the Commis- 
sioned Officers in the Sub Legion of Light Infantry, 
the same at the time of your appointment, as it was 
at the time of the attempt to choose ? 

Answer. During that time, Capt. Brazer had his 
discharge. 

Question, by Defendant to Complainant. Is the 
Volunteer Corps you claim to have the command of 


attached to any Regiment ? 
OF 


A. I will refer the Court to the Resolve of 179¢. 
and the General Orders predicated thereon, for that 
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subject. 
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&. by Court to same. Was the vacancy occasion- 
ed by Capt. Brazer’s resignation filled up before your 
appoitnment? 4 _ It was not. 

Q. by Defendant to same. Do you, or do you 
not, receive your orders direct from the Brig. Gen. 
or the Commanding Officer of the Brigade? 4. I do. 

&. same tosame. Did you, or did you not, as 
senior officer, command the Corps which you now 
command before you were appointed Major? 

A. After the resignation of Capt. Brazer, the com- 
mand devolved on me of course. 

Q. by Court to same. Did Capt. Howe ever make 
any complaint to you, or to any one else, to your 
knowledge, as to his being commanded by you ; un- 
til the occurrence of those circumstances, which gave 
rise to the complaint you have exhibited against him? 

Al. Never any formal complaint. 

O. by Defendant to same. Was you, or was you 
not at my house on Friday evening, Dec. 3d, 1808, 
and did I not express my dissatisfaction at your com- 
manding me? 

A. As to dates Ide not recollect ; but I do recol- 
lect in conversation with Capt. Howe, I think it was 
in the fall of 1808, he did express to me his doubts as 
to the legality of my command. 

Q. same to same. Was it not a few days after 
Governor Sullivan’s funeral, when you were at my 
house, attended by Capt. Wheeler ? 

A. The time I allude to as to having the conversa- 
tion, I still think was in the fall of 1808, and previous 
to the fall parade. 

Q. same to same. At what time and place ? 

A. It was at Capt. Howe’s own house. 

Q. same tosame. Have I been under your com. 
mand on the field since the decision was known on 
Capt. Binney’s trial ? 4. I do not recollect. 

A question was here made, as to the time Capt. Bin- 
ney was discharged from his arrest : it was agreed to 
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have been some time in the early part of Jan. 1809. 

QO. Has the Sub Legion of Light Infantry been or- 
dered to parade since the early part of Jan. 1809? 

A. It has not. 

The Complainant now moved that the Defendant 
may produce his Commission. ‘The Court directed 
the Defendant to produce his Commission, which he 
did. It was a Commission to him as Captain of a 
Company in the Sub Legion of Light Infantry, Legion- 
ary Brigade, and was dated the 10th day of March, 
1806. He was qualified April 14, 1806, before Ro- 
bert Gardner, Esq. Justice of the Peace for Suffolk 
County. 

‘The Complainant and the Defendant were now ask- 
ed, if either of them had any thing further to offer the 
Court. The Complainant answered, he had not any 
thing further, which he at present reeollected. 

The Defendant produced an analysis, or paper, con- 
taining the heads of his defence, which paper is No. 
15, and accompanies the proceedings. 

It was here admitted, that the Defendant did, some 
time in May last, make his Company May Return to 
Col. Badger, but that Col. Badger did return the same 
to the Defendant some time in the same month, en- 
closed in a written communication, signed by Col. 
Badger. This communication, with a certificate on 
the back thereof, Defendant produced: the same is 
peper No. 16, and accompanies the proceedings. De- 
fendant also produced General Orders, under date of 
Sept. 7, 1807, which orders, as he said, would prove 
that Col. Badger was the Commanding Officer of a 
Regiment. This paper is No. 17, and accompanies 
the proceedings. He also produced a representation 
from the Hon. Gen. Elliot, to His Excellency the 
Governor, and his Honorable Council, under date of 
Oct. 22, 1804. This paper is No. 18, and accompa 
nies the proceedings. He also produced an order of 
the Hon. Council, of June 14, 1805. This paper is 
No. 19, and accompanies the proceedings. 














&. by Defendant to Complainant. Did you, ot 
did you not, send an arrest, signed by yourseli, to Lt. 
Ridgway, since the arrest received by me from Col. 
Badger ? A. I did. 

The Defendant now produced Division Orders of 
Noy. 24, 1809, and Brigade Orders of Dec. 1, 1809. 
The orders are paper No. 20, and accompany the pro- 
ceedings. fe also here produced a report of the Hon. 
Council, of Feb. 20, 1802, and General Orders of 
March 10, 1808. These papers are attached to each 
other and are marked No. 21, and accompany the 
proceedings. 

Major Jacob Stearns, one of the members of the 
Court, was now adduced as a witness, on the part of 
the Defendant, was sworn by the Judge Advocate, 
was interrogated, testified, and answered as follows : 

Q. by the Defendant. Were you not ap pointed by 
the Maj. General, to the command of the 2d Re: giment 
in the new arrangement lately made? 4. I was. 

Q. same to same. Did not Capt. Loring return your 
orders, and send you a communication, dated Sept. 
17, 1809, refusing to obey you as alegal Major of the 
2d Regiment of the Legionary Brigade? «. He did. 

O. same to same. Was he arrested for disobedience 
of orders? 4. He was not. 

Capt. Joseph Loring, jun. was now adduced as @ 
witness, on the part of the Defendant, was sworn by 
the Judge Advocate, was’ interrogated, testified, and 
answ ered as follows : 

Q. by the Defendant. Did you not remonstrate to 
the Commander in Chief against the appointment of a 
Major to the 2d Regiment ? 

A. I did, sir, Nov. 10, 1809. The Defendant here 
produced a report of the Hon. Council, made Dec. 19, 
1809, and General Orders issued the same day. This 
paper is No, 22, and accompanies the proceedings. 

Capt. Amos Binney, one of the members ot the 
Court, was now adduced as a witness on the part of 
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the Defendant, was sworn by the Judge Advocate, wag 
interrogated, testified, and answered as follows : 

Q. by Defendant. Were you not arrested and tried 
for returning orders to Major Osgood, because they 
came through an illegal channel ? 

A. I was arrested by Maj. Osgood and tried. In 
my defence I contended the orders came illegally to 
me. 

The Complainant and Defendant were now again 
asked if they had any thing further to offer in evi- 
dence. The Complainant answered he had not. The 
Defendant answered, he had nothing further to offer 
in evidence, but he submitted to the Court a paper, 
containing the numbers of certain articles of the Con- 
stitution, and sections of the militia laws of this State, 
and the militia laws of the United States, which, he 
said, he should quote in whole or in part, in his de- 
fence ; this paper is No. 23, and accompanies the pro- 
ceedings. 

The Defendant now made a motion in writing’as 
follows : “I move the Hen. Court to grant me time 
for my defence ; I shoukd wish the Court to allow me 
until Monday next, as my business calls my great at- 
tention on Saturday. The Court allowed the Defend- 
ant until Tuesday the !6th inst. at 10 o’clock, a. M. 
and directed him then to produce it in writing. 


The Court was now ordered to be adjourned, untit. 


Tuesday next, 10 o’clock, a.m. which was done in 
due form by the Marshal. 
Tuesdey, Jan. 16, 1810, 10 o'clock, 4. M. 

The Court met pursuant to adjournment, and all an- 
swered in their places. ‘The Court was ordered to be 
opened, which was done in due form by the Marshal. 
The Complainant, upon being called, answered. The 
Defendant appeared in Court, in his proper place. 
Then the whole record of the trial, and all the papers 
appertaining thereto, were read. 
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Defendant now produced an order. under date of 
March 23, 1809, which the Court permitted to be read. 
This order is paper No. 24, and accompanies the pro- 


ceedings. 
The Defendant now produced his defence in writ- 


ing, which he first read himself ; and immediately af.- 
ter the Judge Advocate read the defence, which is in 
the words and figures following : 


Mr. President and Gentlemen of the Court, 

Conripent as Lam, that I have to the utmost of my abilities 
and understanding endeavored to serve my country in the Militia 
of this Commonwealth ; that my zeal in support thereof was never 
abated, and that my intentions to advance its prosperity and dignity 
could be doubted by no one ; I little thought at this time of life, or 
any other, that [ should have been arraigned before a Military 
Court, charged with imaginary crimes, which ignorance, aided by 
vanity and pride, would /abor to set up against me ; by which my 
Military character, for one moment, might be held in suspence, by 
any of my fellow citizens. 

The honor of a soldier can in no way be so feelingly attacked, 
as when his character is called in question, by charges tending to 
reflect on his military conduct, however ambiguously, or however 
technically arranged, by any pettifogger. Happy I am to appear 
before you, gentlemen, because I feel conscious you will judge me 
with that impartial judgment, that becomes members of a Military 
Court, emphatically stileda Court of Honor, who actin the double 
capacity of judges and jurors: I am satisfied, from the patience 
and candor that you have shewn towards me, you feel disposed to 
try me agreeably to the rules and regulations of the Constitution 
and laws of my country, which you have sworn to suffort in your 
separate stations. Every American freeman, who is conscious of 
his innocence, when placed in my situation, will rejoice to be tried ; 
for such considerations wiil ever support him in the worst of 
times ; and will cause him highly to esteem his country, which 
grants him such privileges, and more particularly ‘that invaluable 
one, trial by jury. Privileges, gentlemen, granted by our declara- 
tion of rights, which no officer can wrest from us, without destroy- 
ing that parchment roll on which they are inscribed ; and not 
then without usurping and establishing a power completely des- 
potic ; which, thank God, no true-born son of Amevica will ever 
permit, without sacrificing his property and life in defence thereof. 

Gentlemen, the charges against me appear at first view to be 
great; but strip them of their technical lorm and they amount to 
nothing, more or less than that I have disobeyed the order of an 
illegal Major, who now appears as my prosecutor. 
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I shall, gentlemen, first endeavor to notice the charges conjured 
up against me ; which my prosecutor has n.iserably attempted to 
support, and in my opinion failed ; although repeatedly prompted 
by his Knight of the woful countenance ; against which charges I 
shall defend myself, by reicrring you, gentlemen, to the evidence 
produced to you, and now on yur files; agreeably to the general 
statement or the analysis thereof, (as the Judge Advocate pleases 
to call it) offered in opening my defence, and, with some remarks 
thereon ; altogether forming my whole defence. 

The Ist specification of charge declares, “ For that the said Capt. 
Howe did wilfuily neglect, and in an unofficerlike manner, did wholly 
& wilfully refuse to make a return of the state of his Company in the 
month of May last past, to your Complainant 3 and has also ever 
since neglected and refused to do it, although by law, and according 
to the formation of said Sub Legion, and the nature of your Com- 
plainant’s command thereof, it was the duty of the said Howe, to 
have made such return in said month of May last, to your Com- 
plainant, as has been the uniform usage and custom of the several 
Captains of Companies composing said Sub Legion." 

Gentlemen, I presume to hope, that your minds are already satis- 
fied, that so far trom being guilty of this charge I have done the duty 
required of me, vy the laws of my country. Mass, laws, June 22, 
1793, sec. 25, says, that “ every Captain or Commanding Officer 
of a Company, shall make a return of the state of his Company, 
comprehending every man belonging to said Company, with all 
the arms and equipments belonging to them, to the Commanding 
Officer of the Regiment in the month of May annually.” 

Section 15, the same law says, “ And no such corps raised at 
large, shall at any time beara greater number of men on their 
rolls, than the law allows necessary to constitute them ; and the 
Commanding Officer of every such corps, shall annally, in the 
month of April, make out a list of all the men’s names belonging 


to his corps, and deliver the same to the Commanding Officer of 


the Regiment or Battalion, in whose district such corps is or may 
be raised ; and all such corps raised at large, not annexed to any 
particular Regiment, shall be subject to the orders of the Com- 
manding Officer of the Brigade in which they shall be respectively 
raised; and shall make their elections and returns in the + same manner 
as other corfis of the Militia.” 

But, gentlemen, if you have any doubts, I will call your atten- 
tion to the certificate of Col. Badger; who certifics that I did make 
my return to him, and he saw fit to send it back; this circum- 
stance seemed to enliven the spirits of my prosecutor ; which I 
willingly assented to, by producing the evidence myself wherein 
Col. Badger saw fit to give his opinion, which opinion it was agreed 
by the Judge Advocate, ought not to have any influence on the 
Court. 
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Gentlemen, will any of you allow, that Col. Badger is the ex- 
pounsd-r of our laws? tle isa gentleman too fond of peace and har- 
mony tO Cohtend against Innovations, that are continually creep- 
ing lito our military establishments ; therefore, no doubt to save 
himscif trouble, he sent my return back, and forgot to examine the 
lavs. The laws, gentlemen, are positive and decisive, that the May 
returns Shali be made to the Lieut. Colonel or Commanding Off- 
cer of the Resiment; which J Aave done and fully discharged my duty, 
and it Was not in my power to force Col. Badger to keep my return 

Some officers have contended both in and out of Courts Martial, 
that Licut. Col. Badger did not command a Regiment, before the 
late arrangement. Gentlemen, should any of you possess this sen- 
timent, K must be done away, when you read the last paragraph of 
the General Order, issued by advice of Council, dated Sept. 7th, 
1807, which says, “ therefore it is ordered and arranged, by and 
with the advice and consent of the Council, that the Company 
commanded by Capt. Joseph Loring, jun, be considered and recog- 
nized an Infantry Company attached and belonging to the Regi- 
ment of Infantry of the Legionary Brigade, commanded by Licut. 
Col, Thomas B.dger, and subjected to all the duties and orders of 
an Infantry Company in that Regiment.” 

Also an order dated March, 1809, which says, * The Commander 
in Chief, in pursuance of the advice of Council, orders that in fu- 
ture, whenever any Regiment or Company shall be divided by the 
Governor and Council, the field and staff officers of such Regi- 
ment, and the officers of such Company, shall remain and be at- 
tached to the original Regiment, or Company, and the new Regi- 
ments so created, as also the new Companies, shall respectively 
have new officers, to be elected agreeable to the provisions of the 
law, either trom the new corps, or from among the original field 
or Company cfficers, as the electors may deem proper. 

By order of the Commander in Chief. 
Witt1am Donnison, 4djt. General.”’ 


Both of which orders proveevidently, that he was and now is a 
Lieut. Colonel! commanding a Regiment,as he how commands the 
original Regiment, wit his Majors ; who were arranged by Ma). 
Gen. Crane, to the 2d and 3d Regiments; butthe present Governor 
and Council did not agree to that arrangement ; and ordered Maj. 
Stearns and Maj. Stodder to their former stations, conformably te 
the order betore mentioned. Therefore, gentlemen, it must be 
clearly my duty, let these troops be stiled what you please, to make 
my return to Lieut. Col. Badger, as commander of the Regiment ; 
in whose district my men were raised; whether the law means the 
Commanding Officer of such corps or each individual Captain of such 
corps; because the order predicated on the resolve of 1798, says, they 
shall be commanded by the senior officer, and not by an illegal Major ; 
and if those troops are regularly organized by the Constitution anc 
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jaws, I must be the senior officer. It is contended thatthe Artillery 
and Cavalry make their returns tothe Brig.General,(of this fact | am 
not acquainted ;) therefore it is the right and duty of the Light In- 
fantry te do the same; by no means, gentlemen, the Artillery and 
Cavalry have express statutes to form them, viz. Massachusetts laws, 
passed June 22, 1793, sect. 12, that “ the Governor, with advice 
of Council, be and hereby is authorized to coraplete th. Cavalry 
in each Brigade of the Militia, to two ful! Companies or troops, 
and the Cyvalry in each Brigade, when completed, shail be tormed 
Into Battalions or =. sana ar Sect. 13, “© That the Governor, 

with the advice of Council, be and hereby is authorized to come 
plete the Artillery in each Brigade of the Militia, to two full Coma 
panies, and when thus completed, shall form a Battalion in each 
Brigade, and be entitled toa Major, Adjutant, and Quarter Master.” 
Juaws, March 14, 1806, sect. 10, “ That in each Brigade, where 4 
Companies of Cavalry or Artillery have been or hereafter shall be 
established, they sliall be formed into a Battalion, and shall be ene 
titled to a Lieut. Colonel andene Major.” 

Gentlemen, from these extracts trom the laws, you must evi- 
dently see, that the Artillery and Cavalry have separate establish- 
ments, and must be considered in each Briade as parts of a Lieut. 
Coloncl’s COMPERAAS, until completed, of course it may be proper 
for them to make their returns to the Brigadier, as commanding 

separate establishments from the standing Infantry. 

But, gentlemen, it is not so with the Light Infantry ; for there 
is no statute whatever, that gives them a separate command, or 
establishment, from the Infantry ; but more of this hereafter. 

The second specification of charge says, ‘¢ For that your Com- 
plainaat, on the 16ih day of Sept. last past, received certain Divis- 
ion Orders, under date of the 13th of the same month, together 
with certain Brigade Orders, under date of the 15th of the same 
month, which Division and Brig: ade Orders, with Sub Legion Or- 
ders by your Complainant, predicated thereon, and besring date 
the 16th of the same September, your Complainant, as was his 
duty, regularly transmitted to the said Capt. Howe, whose.cuty it 
was to receive, obey, and execute the same: But the said Howe, 
at Boston, on the i8th day of Sept. wilfully neglected his duty, 
and then and there, in an unmilitary, wilful, and unofficerlike 
manner, refused to receive, obey, or execute the orders beforemen- 
tioned and referred to, although, by law, it was his duty to have 
received, obeyed, and executed the same according thereto.’ 

Gentlemen, I presume to think you have abundant proof on 
your records, to show, that this charge must fall to the ground, if 
pur constitution and laws govern the Militia of this State. But, 
gentlemen, to place the subject on its irue merits, it may be neces- 
sary to relate the facts, as they respect the organization of the 
Legionary Brigade, which I respectfully remind you I shall prove, 


by extracts of evidence on your records, 
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Ihe Resolve of the General Court, passed June 25th, 1798, for 
the formation of this Brigade, expressly declares, “ Phat His Exe 
celicncy the Governor, with advice of Council, be and is hereby 
authorized to form the whole of the Militia, in the towns of Boston 
and Chelsea, into a Legionary Brigade, in such manner as he shall 
judge most expedient, which Legionary Brigade, when formed, 
shall be under the same rules and regulations, in all respects, as is 
provided by the constitution and laws for governing and regulating 
the Militi. of the Commonwealth, so far as said regulations may 
be applicable to such Legionary Corps.” Upon which the Gene- 
ral Order was issued, bearing date August 2, 1798, organizing 
the Militia of Boston and Chelsea into a Brigade, in which is the 
following clause : 

‘¢ That the Companies of Cadets and Fusiliers, in Boston, with 
one or two Companies to be raised at large at Boston, under the 
direction and at the discretion of Maj. Gen. Elliot, form a Sub 
Legion of light troops, to be commanded by the senior efficer pres- 
ent, in the field and out, belonging to said corps.” 

Capt. Méssinger, then or afterwards, commanded one of the 
standing Companies of foot, composed of Ward No. 10 ; nearly 
all the Captains in the standing foot Companies at that time, had 
put part of their Companies in uniform, and often trained the uni- 
formed men by themselves ; Capt. Messinger had done so, and 
called his uniformed men the Winslow Blues. The Sub Legion 
of Light Infantry, at the formation of the Legion, consisted of the 
Cadets and the Fusiliers, with one or two other Companies to be 
raised at large, in Boston, under the direction of Major Gen. Elliot. 
One Company of Light Infantry was afterwards raised by Capt. 
Sargent. in pursuance of aclause in the General Order; the Com- 
pany of Cadets were afterwards detached, as lam informed, by order 
of the Council, and a General Order predicated thereon, from the 
Lee. Brigade, to be a separate corps. About this time, viz. April 
30, 1801, Maj. Gen. Elliot issued an order detaching Capt. Daniel 
Messinger, with his wn?formed men, trom the standing foot company 
of Ward No. LO, to form a cofnpany of Light Infantry, in the Sub 
Legion of light troops. Capt. Messinger and Lieut. Cotton act- 
ing under their old commissions. 

Some time in the fall of 1804, Gen. Elliot sent the communica- 
tion which says, a Company commanded by Capt, Joseph Loring, 
Jun. raised at large, and now attached to the Infantry in the Le- 
zionary Brigade, Gen. Winslow is very desirous to have transfer- 
red tothe Sub Legion of Light Infantry, which would complete 
the number of Companies requisite, and that they should be com- 
swnanded by a Major; and then the Brigade would be completely 
organized. Brig. Gen. Winslow thinks it necessary that there 
should be another Adjutant to the Infantry, and one to the Light 
Infantry. 

This communication, gentlemen, with others from the Adjutant 
Ceneral, were referred toa committee of Council, who reported 
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June 14, 1805, as their opinion, that his Excellency should direct 
the Adj. General to issue an order to the Maj. General, ia which 
are these expressions—* and the Brig, General of the Boston Le- 
gionary Brigade, will issue his orders agreeably to law, to the offi- 
cers of the said Sub Legion to assemble for the purpose of electing 
a Major to take the command of said Sub Legion.” Upon which 
the General Order, dated June 20, 1805, was then issued, arranging 
the Sub Legion, and ordering new commissions ; which order says, 
“ The Maj. Generai will issue his orders agreéable to law, for the 
ele tion of a Major to command said Sub Legion of Light Infant- 
ry’—TLiereby imposing a duty which the Maj. General could not 
perform, by ordering the election of a Major of Light Infantry 
agreeable to law, as no law allowing such an officer existed, and the 
Governor has no autiority to create offices. The Maj. General 
gets over the difficulty, by quoting the words of the order in part ; 
but the superior discernment of Gen. Winslow was requisite to 
blunder into the accomplishment of his purpose without law—with- 
out precedent—without justice. 

Division Orders were then issued, dated July 4, 1805, by Gen. 
Elliot, in which are the following words: “ Brig. Gen. Winslow 
will take due notice of the general orders above copied, also to aug- 
ment the number of companies of Infantry, agreeably tothe general 
order of 1798, and cause all vacancies in his Brigade to be filled up.” 

The moment now arrived for Gen, Winslow to gratify himself and 
his favorite, my prosecutor, to the injury of other officers ; which has 
been the real cause of all difficulties, instead of following the express 
words of Gen, Elliot’s order, viz. “ will take due notice” and “cause all 
vacancies to be filled up’’-—he issues a Brigade Order (contrary to 
all authority given) to choose a Major to command the said Light 
Infantry, where no such vacancy existed ; for this corps was al- 
ways commanded by the senior officer i in the field. ‘The order was 
as follows : . 

“BricGapeE Orpers. July 7, 1805. 

In pursuance of General Orders of the 20th June, and Division 
Orders of the 4th July, the Brig. General orders the officers of the 
following Companies to meet him at the house of James Vila, 
Court street, on Monday, 22d inst..at 8 o’clock, Pp. M. viz. Boston 
Fusiliers, Winslow Blues, Boston Light Infantry, and Washington 
Infantry, in uniform, for the fjurfose of choosing a Major to com- 
mand said Sub Legion. 

Per order of Brigadier General. 
(Signed) CHarves Crement, Brig. Major.” 

Some of the gentlemen of the Court have no doubt received this 
order, regularly handed down. Gentlemen, the officers met ac- 
cording to orders, and Capt. Loring protested against being attach- 
ed to the Sub Legion; but Gen. Winslow declared he had nothing 
to do with that, but must follow his orders ; and then ordered the 
officers to bring in their yotts in a specified time; after balloting 
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uw wumber of times, there appeared to be no choice, and the meeung 
was dissolved by the Brig. General. Soon aiter, Capt. Brazer ree 
signed iis command, Licut. Jenks was abseni, and Capt. Loring 
Was veld under arrest, although the Court had acquitied him ; when 
an order was tssued as follows : 
“ COMMONWEALTH OF MASSACHUSETTS. 
In Council, d’cb. 14, 1806, 

His Excellency nominated Capt. Daniel Messinger, as Major te 
the Sub Legion of Light Infantry in Boston; the officers alter sev- 
eral trials made no choice ; to whose appointment the Council ad- 
vised and consented, 





Attest, _ Joun Avery, See’ry. 
february 15, 1806—Trausinitted per order of the Commander 
in Chief. ( >igned) Wixtram Downison, 4dj. Gen.” 


Gentlemen, the foregoing documents will clearly show the au- 
thority, which formed the Light Infantry intoa separate command ; 
and if the formation was agreeable to the laws, still there is po au- 
thority whatever, granted by the Legisdature, Governor and Coun: 
cil, or Maj. General, to elect a Major to command these troops, 

Gentlemen, the order of 1798, plainly declares that the Light 
Infantry shall be commanded by the senior officer present, in the 
field and out. Tie General Order of June 20, 1805, predicated on 
the report of the committee, accepted by the Council, orders, * and 
the .Viay. General willissue his orders agreeably to law, for the elec- 
tion of Majors to command said Sub Legion ;” and, gentlemen, the 
Maj. General, in transmitting these orders, waves the idea of a de- 
gal Major of Light Infantry, and only orders all vacancies to be 
filled up Wherefore, you must plainly perceive, that tlicre is not 
the least shadow of authority, for electing a Major contrary to law, 
except from Brig. Gen. Winslow. Gentlemen, you have the evi- 
dence before you in the case of Capt. Crooker, which is extremely 
pointed to the question as to the right of the Governor’s commis- 
sioning an officer after being elected to any corps not established by 
law, which is in these words : 

« His Excellency the Govérnor asks the advice of the Council 
on the papers and letters accompanying the return of Turner 
Crooker’s election as Major of the Legion of Infantry. The Coun- 
cil have examined the papers and letters, with the return aforesaid, 
and think it inexpedient to advise the Governor to commission said 
Crooker, for the following reasons : 

First, Because there is no Regiment named, of which said 
Crooker was elected Major; as by return there ought to have been. 

Secondly, Because it appears by the return and papers aforesaid, 

that suid Crooker was elected as Major of the Legionary Infantry, 
a corps hot known in the militia law of the United States, which 
by the federal constitution, is the supreme law of the land. W ith 
tug said Crooker as a Major of a Regiment 
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take from the Captains and subalterns the right of choosing their 
field officers, after they should be formed, a right expressly given 
them by the constitution of Massachusetts. 
In Council, Feb. 24, 1808—Kead and accepted by the Council. 
Attest, Jona. L. Austin, See’y. 


Council Chamber, March 10, 1808. 
The Governor having deliberated upon the return made of the election 
of Turner Crooker, as Major of the Legion of Infantry, and having cons 
sidered the atoregoing advice of Council, thereupon readily concurs there- 
in, and directs that the Adjutant General deliver a certified copy of the 
determination to the Major General of the First Division. 
(>igned) JAMES SULLIVAN. 


Gentlemen, I will now call your attention to the Constitution and 
Laws, which are in direct contradiction to the appolutment of a 
field officer or Major of Light lnfaatry. Constitution, part. 2d, 
chap. 2d, sect. Ist, art. 10, says, “ ‘he Captains and subalterns of 
the Militia shall be elected, by the written votes of the train band 
and alarm list of their respective Companies of twenty-one years 
of age and upwards: the field officers of Regiments shall be elect- 
ed by the written votes of the Captains and subalterns of their res- 
pective Regiments. The Brigadicrs shall be elected in like mane 
ner, by tie field officers of their respective Brigades ; and such of- 
licers so elected, shall be commissioned by the Governor, who shall 
determine their rank ; and if the electors of Brigadiers, field offi- 
cers, Captains, or subalterns, shall neglect or refuse to make such 
elections, after being duly notified according to the laws for the 
time being, then the Governor, with advice of Council, shall ap- 
point suitable persons to fill such offices. “And no officer duly 
commissioned to command in the Militia, shall be removed from 
his office, but by the address of both Houses to the Governor, or 
by fair trial in Court Martial, pursuant to the laws of the Com- 
snonwealth for the time being.’”? Mussachusetts Law, June 22, 

793, sect. 5, * To each Regiment one Colonel, one Lieut. Colo- 
nel, one Major ; provided, nevertheless, where any vacancy of 
Colcnel now is or shail hereafter happen, then the field officers of 
each Regiment to consist of a Lieut. Col. Commandant, and two 
Majors.” 

From these extracts, gentlemen, your minds must be satisfied, 
that field officers cannot be elected, but by the Captains and subal- 
terns of their respective Regiments, and no Regiment has a right 
to more than two Majors ; and if there is no law, detaching the 
Light Infantry, how can my prosecutor be legally appointed a 
field officer ? In fact, gentlemen, there cannot be a law of this 
State, made contrary to the United States’ laws, that will be bind- 
ing, as it respects the Militia, 

The United States’ Law, passed May 8th, 1792, sect. 4, says. 
“ That out of the Militia enrolled, as is herein directed, there shall 
be formed for each Battalion, at least one Company of Grenadiers. 
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Light Infantry, or Riflemen, and to each Division there shali be at 
Jeast one Company of Artillery, and one Troop of Horse.” 

Therefore, gentlemen, how can these troops legally be detached 
from the Regiment or Regiments, ifthese shall be formed tor each 
Battalion of Infantry, one Company of Light Infantry or Riflemen ? 
The 6th sect. Massachusetts Laws, June 22, 1793, says, “ That 
each and every Maj. General be, and hereby is empowered, and it 
shall be his duty to give all such orders, as shall from time to time 
be necessary, consistent with the law for electing Brig. Generals, 
field officers, Captains, and subalterns, within his respective Divis- 
ion.” Has he issued one in favor of my prosecutor? No, gentlemen. 

The 7th section of the same law says—“ That every person who 
shall be lawfully entitled to be commissioned to any office in the 
Militia of this Commonwealth, shall, at the time of receiving his 
commission, take and subscrive the oaths and declarations required 
by the Constitution.” 

The Constitution, as before recited, says, “and no officer duly 
commissioned to command in the Militia shall be removed from 
his office,” &c. &c. 

These extracts, gentlemen, must mean something or nothing. 
¥ presume, they have no reference to such 2 person as my prose- 
cutor; tor he is not lawfully entitled, nor duly commissioned ; where- 
fore hi§ commission raust be a dead letter ; for the word du/y, means 
properly and regularly. 

Gentlemen, I think I have sufficiently shown to you, that my 
prosecutor was not constitutionally and lawfally appointed. I will 
now shew you that, presumi ig there was a similar statute for the 
establishment of the Light Infantry, as there is for the Artillery 
and Cavalry, he could not be appointed a Major to a Volunteer 
corps. 

Massachusetts Laws, June 22, 179S——Section 15th, says, “ And 
if any such corps, raised at large, shali at any time be destitute of 
Commissioned Officers, and shall neglect to fill up such vacancies 
for'one whole year, without doing duty as the law directs, then in 
either case, as aforesaid, such corps shall be deemed disbanded, 
and the men which belonged to sucli delinquent corps, shall be 
enrolled in the standing Company in which the individuals thereof 
shall respectively reside. 

Gentlemen, the word Corfs means a body of soldiers, one, two, 
and three Companies or more ; of which number the Light lnfan- 
try consists. Therefore, let my prosecutor contend for his com- 
mand, in any manner, the laws are against him. 

Gentlemen, as to the right of officers to disobey illegal orders, or 
orders through an illegal channel, you have sufficient proof, in the 
cases of Maj. Osgood and Maj. Stearns. On the complaint of the 
former, the officer was tried, and plead (as he declares to you) in 
his defence, against the orders coming through an illegal channel ; 
and you, gentlemen, appeared to be satisfied of his clearance and 
discharge, by the Court which tried him. 
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Major Stearns tells you, gentlemen, that he was appointed to 
the second Regiment, by the late arrangement ; that Capt. Loring 
(who was arranged to the second Regiment, by Maj. Gen. Crane, ) 
did send back his orders, with a communication, setting forth they 
were illegally transmitted; and that Capt. Loring was not arrested 
for disobedience of orders. 

Capt. Loring tells you he sent a remonstrance to the Comman- 
der in Chicf, against the appointment of a Major in the 2d Regi- 
ment ; and, gentlemen, you have a General Order, issued by thie 
Commander in Chief, approving the arrangement, in part, and 
placing the Majors from whence they came. 

In addition to this, gentlemen, I have heard that the Maj. Gene- 
ral received from the present Commander in Chief, a General Or- 
der, for filling the vacancy of Brig. General; which, to this day, 
has not been transmitted; whether because it is illegal or not, 1 
am not able to say. 

Gentlemen, to illustrate, I will suppose two cases :-— 

ist. Suppose there were four Companies of Riflemen, and Maj. 
Gen. Crane should state to the Governor, that he wished Captain 
Fairbanks, a favourite officer, to be appointed a Major to those Rifle 
troops ; are any of you, gentlemen, ready to say, if he was so a/:- 
hointed, that it is the duty of a legal officer to obey him ? 

2d. Should Maj. Gen. Crane issue prohibitory orders, the like to 
Gen. Elliot’s of the 28th Sept. 1803, that no troops should parade 
the next year in his Division, would it not be contrary to our laws? 
Would not every Captain be liable to a trial by a Court Martial, 
for not obeying the Jaws, which declare, that it is his duty * to call 
his Company three days in each year for Company discipline, and 
once on the first Tuesday in May annually”? If the Captains did 
obey the laws, would they not disobey Gen. Crane? The answers 
are clear. 

Gentlemen, I wish not to implicate any Governor and Council, 
or any Commander in Chief ; but I must declare, that when I am 
so well acquainted with our Constitution and laws as to know, that 
I am ordered to do duty by an egal officer, appointed contrary 
thereto, I will refuse to obey him, let his commission be signed by 
Christopher Gore or Levi Lincoln. I believe, gentlemen, that 
Gov. Strong, by the persuasion of Gen. Winslow, who had the 
name of a brave and experienced officer, granted his assent to this 
usurped right, in favour of my prosecutor, without examining the 
consequences that might follow ; and General Winslow no doubt 
thought, that Constitution and law were of no consequence, in com- 
parison with gratifying the vanity of his adopted military child, 
who gratefully returned the favor, by appointing the General’s son 
his Adjutant. 

Thus, gentlemen, you see the mystery ; but where is the honor 
of an officer, who holds a commission by such means ? It cannot 
be supposed that a Governor should perfectly know every thing 
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iuat concerns the Alilitia; but an officer whe was declared the bes: 
and most correct officer in the Brigade, if true, ought not to be 
supported lor his duplicity. 

Where is the gentleman and soidier who values his reputation, 
that would hold a commission, not granted to him by our Consti- 
tution and laws ? Where is the gentleman and soldier that would 
honor the officer, who endeavored to Impose on the public, lor what 
he isnot ? Is not a private station more honorable ? 

The third speciiication of charge, says— For that your Com- 
pliinant, on the 20th day of Sept. last past, as Major and Com- 
manding Officer of the Sub Legion of Light Infantry, did make a 
communication in writing under date of the 19th, tothe suid Capt. 
liowe, concerning the organization of the said Sub Legion, and set- 
ting forth the authority whereby your Complainant was commis- 
sioned the Major and Commanding Officer thereof, ia which com- 
munication your Complainant cid enclose the said orders, which 
the sail Howe before refused to receive, as above specified, to wi, 
Division Orders of Sept. 13, 1809—Brigade Orders of Sept. 15, 
i809, and Sub Legion Orders of Sept. 16, 1809; and by this said 
communication your Complainant did, as it was his duty to do, or- 
cer and require the said Capt. Howe’s compliance with, and obedi- 
ence to the said orders enclosed as aforesaid ; notwithstanding all! 
which, the said Capt. Howe did, at Boston, on the 21st day of Sept. 
last past, wilfully disobey all the orders before mentioned, and then 
and there, in an unofficerlike manner, did again return said orders 
to your Complainant, without having acted upon them, as thereby 
ordered ; thereby wholly neglecting his duty, wilfully disobeying 
said orders, and setting at defiance the lawful authority and com- 
mand of your Complainant, in evil example to all others, in like 
manner to offend, contrary to the tenor of the said Howe’s commis- 
sion, and contrary to the liws, military usage, and dignity of this 
Commonwealth, and subversive of that order and discipline upon 
which our Government rests for protection in the last resort.’’ 

In answer to the last charge, and in support of my plea, I shall 
state, gentlemen, that for some time I had suspicions, that my sit- 
uation in the Militia was not correct ; but as I did not wish merely 
from the opinion of others to form a ;udgment, that would militate 
with any of my superior officers, I remained perfectly easy, until I 
heard the result of the trial at Dedham, which I attended chief of 
the time, and found by the evidence (when read) the contents of the 
Resolve of 1798, which satisfied me, (after examination at the Adj. 
General’s office) that my prosecator was not legally appointed to 
the command; and the further I examined,the more I was convinced 
that I was imposed upon, by being placed in the situation I was. 

I therefore, gentlemen, determined, the first moment that I was 
called upon to act by my prosecutor, that I would address him on the 
subject, in some way or other, and state my claims. Therefore I 
addressed a billet to Mr. Winslow, and received an answer from 
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my prosecutor; when I sent to him another communication, stating 
the laws and Constitution upon which I grounded my conduct, and 
this was done to save trouble and expense, 

Now, gentlemen, what am I guilty of to support such a charge ? 
—It appears that I have offended contrary to the tenor of my com- 
mission, and contrary to the laws. 

You have, gentlemen, seen a difference in the commissions, 
which evidently prove, that there is no fixed form by law; and any 
Governor may alter the form as he sees fit: therefore it was wise- 
ly ordered by our Constitution, that every officer shall, before he 
enters on the discharge of his duty of office, take and subscribe the 
following oath— 

“I, A B, do solemnly swear or affirm, that I will faithfully and 
impartially discharge and perform all the dutics incumbent on me 
as » accordine to the best of my abilities and understand- 
ing, agreeably to the rules and regulations of the Constitution and 
the laws of this Commonwealth. So heifi me. Ged.” 

My commission says, that I must discharge my duty according 
to the laws, and foliow the orders and instructions of my superiors ; 
if it were otherwise; would not my oath be more binding? the oath 
I subscribe before mv Gop ? 

Gentlemen, what adventage as evidence my viscid can give 
my profecutor he is w come to it ; but I did fuppofe, conforma- 
bly to the Conftitutio , that no man thould be obliged to give evi- 
dence againtt himfelf. 

Gentlemen, I muft now call your attention to the evidence of 
my profecutor, and alfo the manner in which he gave it~ what 
queries I made to him, were anfwered in a manner too glaring not 
to be perceived—after putting to him queftions, to which I couid 
get no direct anfwer ; among which | afked him, “ by what au- 
thority he held his commiffion ?’ to which he anfwered, “ the re- 
folve and order would determine.’ I alfo afked him if he had 
commanded me in the field fince Capt. Binney’s trial ? to which he 
aniwered he did not recollect. . 

Gentlemen, can it be poflible that a candid and correct officer 
(with his Adjutant prompting him, and his Orderly Book at his 
fide) fhould not recollect fo fimple a fact ? Such evidence ought 
to be carefully taken, fhould it have any bearing.on your minds— 
fo fays Macomb, folio 1Si.* 





* An unwilling and reluctant witness, who speaks with caution, answer- 
ing nothing, but what is forced ont of him, by repeated and circuitous in- 
terrogations is unworthy of the same credit that is given to one who openly 
and fairly declares ajl he knows upon the point. On the other hand, a wit- 
ness who amplifies in his testimony, unnecessarily enlarging upon circum- 
stances unfa:orable to apariy, who seems to be gratified by the opportuni- 
tv of furnishing condemnatory evidence, or manifesity betrays passion and 
prejudice in the substance of his tes.imony, or in the manner of delivering 
i*, is to be listened to, with equal suspicion of his veracity. 
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The idea of a man, when he commences a citizen foldier, or of- 
ficer in the Militia, making a temporary relinquifhment of the pri- 
vileges of a citizen, is unbecoming a citizen of thefe United States: 

Declaration of rights, Art. 10, “In fine, the people of this Com- 
monwealth are not controllable by any other laws than thofe to 
which their conftitutional body have given their confent.” 

Art. 11. “ Every fubject of the Commonwealth, ought to obtain 
right and juftice freely and without being obliged to purchafe it ; 
completely, and without any denial; promptly, and without de- 
lay, conformably to the laws.” 

Art. 12. “ No fubje@ thall be arrefted, imprifoned, defpoiled, or 
deprived of his property or privileges, put out of the protection of 
the law, exiled or deprived of his life, liberty, or eftate, but by the 
judgment of his peers, or the law of the land ; and the Legiflature 
‘hall not make any law, that fhall fubject any perfon to a capital or 
injamous punifhment, excepting for the government of the army 
and navy, without trial by jury.” 

_ Art. 17. “ And the military power fhall always be held in exact 
{ubordination to the civil authority, and be governed by it.” 

Art. i8. “ The people” “ have a right to require of their law- 
sivers and magi(trates an exact and conftant obfervance of them, 
in the formation of the laws necefflary for the good adminiitration 
of the Commonwealth.” 

Art. 28 “ No perfon can, in any cafe, be fubjected to law Mar- 
tial, or to any penalties or pains, by virtue of that law, except thofe 
employed in the army or navy, and except the Militia in actual 
fervice, but by authority of the Legiflature.” 

Art. 50. * Inthe Government of this Commonweaith, the Le- 
giflative department fhall never exercife the executive and judicial 
powers, or either of them; the executive fhall never exercife the 
legiflative and judicie/ powers, or either of them ; the judicial fhall 
never exercife the legiflative and executive powers, or either of 
them ; to the end itmay be a government of lawsand not of men.”’ 

Thefe authorities, gentlemen, will evidently prove, that unlefs 
we are in actual fervice, and under martial law, our civil rights 
are in no part done away. Inthe United States’ fervice, where the 
toldier enlifts, and the officer takes a commiffion to ferve agreeable 
to the rules and articles of war, no doubt they make a temporary 
relinquifhment of the privileges of a citizen, while their engage- 





If a witness takes upon himself to remember with the greatest minute- 
ness, all the circumstances of transactions long since past, and which are 
of a frivolous nature, and not likely to dwell in the memory, bis testimony 
is rendered thereby very suspicious—as on the other hand, a witness af- 
firming his total want of recollection of the most material and striking cir- 
cumstances of a recent and remarkable fact, which happened in his own 
presence, is deserving of very little credit in those particulars which he 
pretends to remember. ; 
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ments continue. But not fo with Militia officers or foldiers, for 
every grade in the Militia have exprefs laws to govern them ; and 
the idea that all orders mult be obeyed in the Militia as in regular 
iervice, I think I have fully explained to be obterved. 

Gentlemen, the feeble fupport the charges have had, either from 
law or evidence, would lead me lefs to animadvert on them, than 
to commiferate the fituation of my profecutor, in his weak attempt 
to eftablifh a principle of government by men, inftead of laws——a 
principle dire@tly oppofed to that Conftitution, which, in the pref- 
ence of God, we have aJ] {worn to fupport. But as I refpect law, 
and as the profecutor has now become a legiflator, and may have 
the greateft hand in the framing of laws, by which we may all be 
much affected, I think it may be a good leflon, in the beginning of 
his legiflative career, to learn, that the Conftitution is referved by 
the people as a barrier between them and the Legiflature—left not 
recollecting in his elevation, that his power is limited to that com- 
pact, we might hear of Field Marfhals or Lieut. Generals of his 
appointment and commitlioning—all of which he has as legal a 
right to appoint and commiflion, as any Governor has to appoint 
and commiffion a Major of Light Infantry ; neither the one or the 
other being agreeable to law. Confidering my profecutor as a 
law-maker, I cannot conceive what his feelings mutt be, to aflume 
a command under a commiffion, he muft know to be contrary to 
our laws, if he knows any thing. 

Gentlemen, my name ftands recorded among the firft that raifed 
the Company in 1787 ; which I had the honor to command before 
I was arrefted by the complaint of my profecutor. 1 have had the 
honor, by elections, to be rifen progreflively to my prefent flation, 
and have endeavored to difcharge my duty to the beft of my 
abilities. 

Gentlemen, I now leave my character, as an officer, in your 
hands, and hope I fhall have permiffion again to wear my {word ; 
and if my country calls, be ready to obey. 


THOMAS HOWE, Cot. I. B. £- 
Roxbury, Jan. 16, 1810, 


It being evident that the remaining proceedings 
could not be closed before. sun down, the Court was 
ordered to be adjourned until to-morrow morning, 10 
o’clock. — 

Wednesdoy, Jan. 17,1819, 10 clock, 4. Ad. 

The Court met pursuant to adjournment, and all an- 
swered in their places. ‘The Court was ordered to be 
opened, which was done in due form by the Marshal. 
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The Compiainant, upon being called, answered. The 
Defendant appeared in Court, in his proper person. 
The Judge Advocate now summed up the evidence 
for and against the Defendant, and stated the case to 
the Court. After which the Court was ordered to be 

cleared of spectators ; which being done, the following 
question was put to each of the Members, beginning 
with the lowest in grade: 

From the evidence which has been adduced, both 
for and against Capt. Thomas Howe, and from what 
has been offered in his defence, are you of opinion 
| he is guilty, or not guilty, of the first article or speci- 
fication of charge, exhibited against him in the com- 
plaint of Maj. Daniel Messinger? ‘The Court decided, 
, that of the first article or specification of charge, the 
said ‘Thomas was not guilty. 

Upon the question being put in the same form up- 
on the second article or specification of charge con- 
tained in said complaint, the Court decided, that of 
: the second article or specification of charge in said 
complaint, the said Thomas was zof guilty. 

Upon the question being put in the same form on 
the third article or specification of charge contained 
in said complaint, the Court decided, that of the third 
specification of charge in said complaint, the said 
Thomas was no? guilty. 

Upon the question being put in the same form, 
whether the said Thomas was guilty or not guilty of 
any part of the charges contained in the complaint 
st exhibited against him by Maj. Daniel Messinger, the 
\ Court decided, that the said Thomas was in no part 

| euilty thereof. It is therefore declared to be the 
opinien of the Court, that Capt. Thomas Howe be 
Ty acquitted of all and singular the charges or specifica- 
if tions of charges exhibited against kim. 
f Guorce Exus, President. 
Fs CHrariss Davis, Judge Advacate. 





+ >, 
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COMMONWEALTH OF MASSACHUSETTS. 


We do hereby certify, that the above and the fore- 
going are the true records of the proceedings of the 
Court, of the evidence offered to it, and of its decis 
sions and judgments. 

eorge L/lis, President, Nathaniel Guild, 


Jacob Stearns, Samuel W. ebb, 3d, 

Samuel Bayley, Stephen Wales, 

Abner Ellis, Edward Hart, 

Elisha French, Jun. Samuel Brastow, 

Amos Binney, Eben’r Goddard, Jun. 
Daniel Badger, Charles Davis, Judge Adv. 





Roxbury, Jan.'17, 1810. 


Diviston OrpDERs. Canton, Jan, 30, 1810. 
Having received from Maj. Charles Davis, Judge Advocate, the 
records and documents of the proceedings of « Division Court Mar- 
tial, whercot Lt. Col. George Ellis was prennen, for the trial of 
Capt. Thomas Howe, of the Sub Legion of Light Infantry, Le- 
gionary Brigade ; and after maturely comdider ing the same, I here- 
by disapprove of the sentence of said Court, whercin they say Capt. 
Thomas Howe is not guilty ;* and said Court are hereby disc harged: 
Capt. Thomas Howe is discharged from his arrest: The Division 
Order for filling vacancies, which expired on the first day of Jan. 
1810, is renewed, to continue in force woul the first day of June 
next, of which ali concerned will take due notice. 
( Signed) ; Evisan Crane, Jfo7. Gen. 


* The reader will observe, that the doings of a legal Court Martial were 
disapproved of by Maj. Gen. Crane; no doubt because it acquitted Capt. 
Howe. Can it be possible, that the Major General wishes to support ofli- 
cers illegally appointed and commissioned, and condemn officers becapse 
they support the Constitution and Laws! witch was evide ently Capt. Howe's 
intention—And the late arrangement of Gov Gore and his Council, i is proof 
positive that Maj. Messinger (so called) and his Adjutant, were illegal 
ofiicers ; therefore Capt. Howe’s conduct was correct in every instance. 

it must be noticed, that Gen. Grane, although ordered by Gov. Gore, 
with advice of his Council, to fillup the vacancy of a Brigadier General. re- 
fuse) to obey the order, or at least p: uid no attention to it; although it 

correctly reminded bim of his duty, which, it is presumed, Gov. Gore, 
with the advice of Gen. Cobb, would not have done without it was their 
right so to do. Still we find the same Maj, Gen. disapproving the sentence 
of a legal Court Martial, for no reason that can be devised, except that 
Capt. Howe was not declared cuilty for disobeying the ‘legal orders of 
an tlleral Majer. 
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PAPERS 


ACCOMPANYING THE PROCEEDINGS 





No. 1—Ossecrions, sy Mas. Messtncer, TO A PART OF THE Court, 
AS FOLLOWS : 

Capt. Amos Binney, Capt. Daniel Badger, and Licut. Edward 
Hart ; they having formed and exprefied an opinion, by petition, 
that may materially affect the decifion of this Court, as I expect 
to prove. Dante, MEssINGER. 

—_—— 
No. 2. 
Mr. President, and Gentlemen of this honorable Court, 

The conititution of this Commonwealth. in the Declaration 
of Rights, fays, part lt, Article ‘2th, “ And every fubject thall 
have a right to produce all proofs that may be favourable to him, 
to meet the witneffes againft him face to face, and to be fully 
heard in his defence by himielf or his Counfel, at his election.’’ 

Martial law is not declared, and we have exprefs flatutes for 
governing the Militia, made in purfuance of our conftitution, 
which do not take away any part of the civil rights of an officer. 
It muft be acknowledged, in fome military Courts this privilege 
has been refufed ; but at the Court of Inquiry, which fat on the 
complaint againft Capt. George Little, of the navy, it was allowed, 
as I have been informed. 

The itatutes, which govern our Militia, differ materially from 
thofe which govern our Militia, when in a‘tual fervice. They alfo 
differ from the articles of war, which govern the United States’ 
troops, to which every officer affents by his fignature thereto, and 
every foldier by his enliftment. By many well informed men i 
is fuppofed, that this affent virtually takes away part of the civi! 
right of the officer and foldjer. Wherefore I cannot fuppofe their 
rules will apply to a military Court in time of peace, without there 
is a declaration of Martial law. I theretere prefiume to think, 
that I have aright to Counfel, and with due refpect do now re- 
queft that it may be allowed me, and I hope this honourable Court 
will fee caufe to grant this my requett. 

I am, with refpec&, gentlemen, your humble fervant. 
Tuomas Howe, Cefr. LB. E 
sates 


No. 3.——TO THE COURT, 


Gentlemen, 
In obedience to Regimental Orders of the 27th Dec. predicatec 
upon Divifion Orders of the 22d Dec. appointing a Court Martial, 
for the trial of Capt. Thomas Howe, 1 appeared on the eighth int. 
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and was qualified and took my feat asa member. The Court be- 
ing fworn, Maj. Meflinger, the Complainant, excepted againft me, 
becaufe, in his opinion. I had pre-judged the cafe ; and to fupport 
his objection, a printed paper was produced, purporting to be a copy 
of a petition figned by myfelf with others. addreffed to the Governor 
and Council, in Jan. 1804, praying for a new organization of the 
Legionary Brigade, and {tating that the then prefent organization 
was illegal. ‘This paper, although not in an Official form, was 
acknowledged by me to have been figned, and the Complainant 
was afked by myfelf if he had any other evidence to fupport 
his opinion of my pre-judging ; he replied that he had now no ad- 
ditional evidence, but was firmly of that belief from circumftan- 
ces, particularly that of my having been tried on a fimilar com- 
plaint as that againft Capt. Howe; I then informed Maj. Meffin- 
ger, that I had in Court a certified copy of my trial and defence ; 
if he expeéted ke could prove any thing from thofe papers, they 
were at his fervice ; he thanked me for the offer, and declined 
accepting it. The Court was then cleared, and after full delibe- 
ration on the queftion, (myfelf remaining totally filent) they 
overruled the objection. I then ftated to the Court the delica- 
cy of my fituation, fitting on a Court Martial where one of the 
parties believed me to have pre-judged the cafe, and that although 
i acknowledged to have figned a petition, and to have been tried 
by Court Martial, for difobedience of orders in the Legionary 
Brigade, yet felt confcious I had not pre-judged the queftion be- 
tween the Complainant and Defendant, for I could not poflibly be 
yet poflefled of the evidence in the cafe. Notwithftanding, as this 
was a queftion that might hereafter implicate my honor, I afked 
the indulgence of the Court to adjourn over for two days, to give 
me an opportunity to apply to the Major General for a difcharge 
from this Court. The Judge Advocate then ftated that I was on 
the Court by orders; that the objections againft me having been 
overruled, I was, in the eye of the law and military ufage, as fair 
a member as any one of the Court not objected to. The Court 
decided I could not be indulged with an adjournment, but muft 
keep my feat. -To obviate any obfervation that may hereafte: 
arife on this fubject, implicating my impartiality or honor, let the 
decifion of the Court be for the Complainant or the Defendant, | 
feel it my duty thus formally to renew my requeft that it be mad: 
a part of the record, that I wifh to be excufed from fetting longe: 
on this Court in this trial. Amos Binney. 
Roxbury, Jan. 9, 1810. ° 


I, the fubfcriber, feeling myfelf delicately fituated, and no par- 
tiality or prudice on my mind, and to fave the time of the Couri 
from further formality, coincide in the above, fo far as the fame 
is applicable to me. Dantes Bapcer. 

Roxbury, Jan. 9, 1810 

36 
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No. 4. 

Knowing the feelings of any perfon, having a caufe to be tried 
by a Court where there is a fuppofed partiality, and being one of 
thofe who have been challenged, it is my with that it fhould ap- 
pear on the records, that I do fet here contrary to my inclinations, 
to perform the duty afligned me ; but in jultice to myfelf, I will 
declare that I have no prejudice whatever for or againtt the party 
io be tried, not knowing the queftion, or any thing concerning the 
difpute whatever. Epwarp Harr.* 

- ab + ae 
No. 5. 

Zo Thomas Badger, Lieut. Colone! of the first Regiment of Infantr: 
and Senior and Commanding Officer of the Legionary Brigade, 
in the first Division of the Militia of Massachusetts— 
Respectfully complains, Daniel Messinger, Major and Com- 

manding Officer of the Sub Legion of Light Infantry iu said Brig- 

ode, against Thomas Howe, Capt. and Commanding Officer of a 

Licht Infantry Company in the aforesaid Sub Legion, for unmili- 

tary conduct, neglect of duty, and disobedience of orders ; of all 

which offences, your Complainant alleges that the said Captain 

Thomas Howe has been guilty, particularly in the following speci- 

fications of charge herewith exhibited : 

Specification first—For that the said Capt. Howe did wilfully 
neglect, and in an unofficerlike manner did wholly and wilfully re- 
fuse to make a return of the state of his Company, in the month of 


* The right of challenging an officer, as member of a Court, where cause 
is shewn, must be just, and the removal virtuous. It must be a pleasure 
to every one, that Capts. Binney and Badger, and Lt Hart, have so far 
supported this principle, by their requests to be excused from sitting as 
members of the Court ; although the prosecutor, in behalf of the government, 
excepted against them. And it must be wished, that we could also have 
recorded the same conduct in former trials, which no doubt would have a 
tendency to an insertion of this constitutional and valuable right of chal- 
lenge in the late law—which to every officer is of the utmost consequence, 
in guarding his character by a fair and impartial trial, guaranteed by that 
law and constitution.—It is easy for officers, (under the influence of their 
superiors, who appoint them on Courts Martial) to retain an officer object- 
ed against, let the objections be what they may; more especially when 
some officers consider, that when they are ordeved to sit on a Court Mar- 
tial, they have no authority to remove the officer objected to—More par- 
ticularly when those, that do believe in this, too often feel a delicacy in 
hurt ng the feelings of an officer placed in this situation. —If-the former 
Major General (Elhot) is correct in his censure on the Court that tried 
Capt. Binney, there is an end to the right of ¢hallenge—for he says, “ he 
conceives that the members of the Court proceeded illegally and irregu- 
larly, in suffering themselves to separate upon the’ question of challenge, 
and in allowing the oath to have been administered to apart only, when 
seven of their brethren were not present??. This means, if it is correctly 
nudersteod, that a challenge can be of no avail, for most assuredly the 
seven members objected to were the majority of the Court. 
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May last past, to your Complainant, and has also ever since ne- 

glected and refused to do it, although by law, and according to the 

formation of said Sub Legion, and the nature of your Compi: lb. 

ant’s command thereof, it was the duty of said Howe to have made 

such return, in said month of May last, to your Complainant, as 

has been the uniform usage and custom of the several Captains of 
Companies composing said Sub Le gion. 

Specification second——For that your Complainant, on the 16 
day of Sept. last past, received certain DivisiorOrders, under date 
of the 13th of the same month, together with certain Brigade Or- 
ders, under date of the iSth of the same month, which ‘Division 
and Brigade Orders, with Sub Legion Orders, by your Complaint, 
predicated thereon, and bearing date the 16th of the same Sepr. 

your Complainant, as was his duty, regularly transmitted to the 
said Capt. Howe, whose duty it was to receive, obey, and execute 
the same ; but the said Howe, at Boston, on the 18th day of Sep' 
wilfully neglected his duty, and then and there, in an unmilitary, 
wilful, and “unofficerlike manner, refused to receive, obey, or exe- 
cute the orcers before mentioned and referred to, although by law 
it was his duty to have received, obeyed, and executed the same 
according thereto. 

Specification third——For that your Complainant, on the 20th day 
f Sept. last past, as Major and Commanding Officer of the Sub 
egion of Light Infantry, did make a PORURICAROM, | in writing, 
under date of ‘the 19th, to the said Capt. Howe, concerning the 
organization of the said Sub Legion, and setting forth ¢ the authori 
ty, whereby your Complainant was commissioned the Major and 
Commanding officer thereof; in which communication your Com- 
plainant did enclose the said orders, which the said Howe before 


refused to receive as above specified, to wit, Division Orders of 


Sept. the 15th, 1809, Brigade Orders of Sept. the 15th, 1809, and 
Sub Legion Orders of Sept. the 16th, 1809; and by this said com- 
munication, your Complainant did, as it was his duty to do, order 
nd require the said Capt. Howe’s compliance with, and obedience 
io said orders, enclosed as aforesaid. Notwithstanding ail which, 
the said Capt. Howe did, at Boston, on the 2ist day of Sept. lis 
past, wilfully disobey all the orders before mentioned, and then 
und there, in an unofiicerlike manner, did ogain return said orders 
to your Complainant, without having acted upon them as the: ‘eby 
ordered ; thereby wholly neglecting his duty, wilfully disobeying 
said orders, and setting at defiance the lawful authority, and com- 
mand of your Complainant, in «vil example to all others in like 
manner to offend, contrary to the tenor cf said Howe’s commis 
sion, and contrary to the laws, erp ts usage, and dignity of this 
Commonwealth, and subversive of that order and discipline upon 
which our government rests for protection in the last ‘resurt. 
Wherefore your complainant prays, that you would cause said 
arrest, anc that rou would give due 


a 


Capt. Howe to be put under an 
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information thereof, and of the above specifications of charge against 
him, tothe Major General of the first Division, in order that a 
Court Martial may be ordered, to try the said Howe upon the said 
charges, and he dealt with concerning the premises as to law and 
justice may appertain. DanieEL MEssINGER, 
Maj. Sub Leg. Lt. Infantry, Leg. Brig. 
Tuomas BanGer, Lt. Col Comm’t Infantry, 
Senior Officer Leg. Brig. lst Div. M. M. 


Beston, Oct. 12, 1809. —— 
No. 6—is Capt. Howe’s answer to the charges of the complain- 
ant, as in page 254. = 


A—Return of Capt. Thomas Howe’s Company in the Sub Legion of 
Light Infantry of the Legionary Brigade, \st Division of Militia. 


Commissioned Officers. Arms and Accoutrements of all the 
1 Captain men belonging to the Company. 
2 Lieutenants 43 Muskets 


43 Bayonets with Scabbards 


1 Ensign 43 Cartridge Boxes with Belts 
Non-Commissioned Officers. 43 Iron Rods 
4 Sereeants 43 a Belts 
Gb 2 See} 129 Flints 
4 Corporals . 43 Wires and Brushes 
2 Drums and Fifes 43 Knapsacks 
43 Total rank and file 1032 Cartridges with Balls 
43 Men in cloth uniform 
Boston, May 26, 1806. Tuomas Howe, Capt. I. B. F. 


B—Return of Capt. Thomas Howc?s Company, in the Legionary 
Brigade, first Division of Militia. 


Commissioned Officers. Arms and Accoutrements of all the 
1 Captain men belonging to the Company. 
2 Lieutenants 32 Muskets 


1 Ensign 32 Bayonets 
Von-C clic ao 32 Cartridge Boxes 
Non-Commissioned Officers. 32 Steel Rods 


4 Sergeants 32 Bayonet Belts 
2 Drums and Fifes ’ 96 Flints 
32 Total rank and file 32 Wires and Brushes 
32 Knapsacks 
768 Cartridges with Balls 
32 Men in Cloth Uniform 
The above being a true return from May inst. 
Boston, May 25, 1807. Tuomas Howsg, Caft. I. B. F. 


C—Return of Capt. Thomas Howe’s Company, of the Legionary 
Brigade, first Division of Milita. 


Commissioned Officers. Non-Commissioned Officers. 
1 Captain 4 Sergeants 
2 Lieutenants 2 Drums and Fifes 
1 Ensign 34 Total rank and file 
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Arms and Accoutrements of all the 388 Bayonet Belts 


men belonging to the Company. 114 Flints 
38 Muskets 38 Wires and Brushes 
36 Bayonets 38 Knapsacks 
33 Cartridge Boxes 912 Cartridges with Balls 
38 Iron Rods 38 Men in cloth uniform 
The above compared and corrected from the May Roll of Sd 
instant. Tuomas Howe, Capit. I. B. F. 
Boston, May 31, 1808. 
Attest, Aaron Ricwarpson, Clerk. 
No. 7. 
Divisron Onvens. Canton, Seftt. 13, 1809. 


The Brig. Generals or Commanding Officers of Brigades in the 
ist Division of Massachusetts Militia, are directed to issue their 
orders to cause all vacancies of commissioned officers, which now 
are, or may hereafter exist, until the Ist day of Jan. next, in their 
respective Brigades, to be filled up ; that is to say, to have the va- 
cancies of Captains and Subalterns filled up first, and then the vacan- 
cies of Lieut. Colonels and Majors ; and to make return thereof 
accordingly, without delay ; when the line of field officers is com- 
pleted, orders will be issued for filling the vacancies of Brigadier 
Generals. 

(Signed) Evrsau Crane, Maj. Gen. 1st Division. 
Io Lieut. Col. Badger, senior officer 
of the Leg. Brigade, Boston. 


BriGADE ORDERS. Boston, Sefit. 15, 1809. 
In compliance with the foregoing Division Order, Maj. Daniel 
Messinger will direct all vacancies of Captains and Subalterns that 
are or may exist in the troops under his command, and make re- 
turn on or before the 15th day of Oct. next. 
(Signed) Tuomas Bancer, Lt, Col. Comdt. of 
lst Reg. Inf. and sen. officer Leg. Brig. 
To Maj. Daniel Messinger, 
Lt, Inf. Leg. Brigade. 


SUB LEGION LIGHT INFANTRY. 

Sus Lecion OrpDeEks. Boston, Sepfit. 16, 1809. 
Pursuant to Division Orders of the 13th, and Brigade Orders of 
the 15th inst. Capts. Thomas Howe and George Wheeler will direct 
all the vacancies that now exist, or may occur in their respective 
commands, to be filled, and make return on or before the 10th day 

of October next. 
By order of the Commanding Officer. 
Jonx WrysLow, jun. dj. 


r? y Fn wee 
20 Catt, Thomas Howe. 
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No. 8. Baston, Sept. 18, 1809. 
Sir—The enclosed papers, purporting to be orders from the 
Commanding Officer of the Sub Legion of Light Infantry in the 
Press Brigade, and signed by yourself as Adjutant, are en- 
closed to you for your further disposal, as you may think proper, 
({ by any law or resolve of the Legislature of this Commouwealth, 
there is any corps in the Legionary Brigade legally Light Infantry, 
I am the senior Captain thereof, and as such, it is my province to 
issue orders to the several Companies composing the corps of 
Light Infautry, which I shall do, when they are received from the 
Commanding Officer of the Brigade, and save you the trouble ef in- 

terfering with the affairs of my command. 
I am yours, Tuomas Howr, Capt. Ind, Bost. Fus. 
Mr, John Winslow, jun. 
—s +e 
No. 9. 

Boston, Sefit, 19, 1809. 
Sir,—Your communication, addressed to John Winslow, jun. 
was handed me yesterday, covering the orders transmitted to you 
by him in his official capacity, and according to my directions. | 
am surprised at the sentiments thereby conveyed, and think they 
must have arisen from a misapprehension of the spirit and tenor of 
prior orders: Therefore, for your further information, I request 
hat you would deliberately consider the Resolve of the Legislature, 
under date of June 25th, 1798, giving to the Commander in Chief 
discretionary powers (his determination to be sanctioned by his 
Council!) for organizing the Legionary Brigade ; next the Generali 
Orders of August 2d, of the same year, originating in the said Re- 
solve ; thenthe General Orders of June 20th, 1805, virtually coun- 
termanding, in part, this first order of August 2d, 1798-—new or- 
ganizing the Sub Legion of Light Infantry, and directing the choice 
ofa Major tocommand the same ; you will find the object of this 
order but partially attained, and it will appear on further examina- 
tion, that the Commander in Chief did me the honor to nominate 
ne to the Council on the 14th Feb. 1896, and that to my Appoint- 
ment as the Commanding Officer of the Sub Legion of Light In- 
fantry, he was advised, and had their consent. 1 was accordingly 
commissioned Major of Light Infantry, by authority as valid does 
Mr. Winslow hold his commission. J believe upon reflection you 
will form opinions very different from those you have entertained, 
when you made the communication above alluded to. I hope and 
trust that you will be actuated by a sense of your duty~-I therefore 
agen transmit to you Division Orders of Sept. 13th, Brigade Or- 
ders of Sept. 15th, and Sub Leeion Orders of Sept. 16th, 1809 ; 
and vour co mpliance with, and obedience to them, is expected and 

required. Jam, sir, with respect, your obedient humble servant, 


z 
, 
Dante, Messixncen, Mo7j. of the &. Leg. of Lt. Inf. 
Cah, Jyioma : Lyn: le 
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No. 10. 


Boston, Sefit. 21, 1809. 

Sir,—~Your communication of the 19th inst. in reply to one I sent 
to Mr. John Winslow, jun. was lefi at my house yesterday, and re- 
ceived. I am somewhat surprised at the sentiments therein con- 
tained, and believe you must have drawn your conclusion from a 
misapprehension of the tenor and meaning of the Constitution and 
law, which I am under oath to support. . 

After thanking you for the references you have given me to a 
certain Resolve, and two General Orders, I have to request your 
deliberate consideration of the Constitution and laws, faithfully com- 
pared with the said Resolve and orders, and I believe that upon re- 
flection vou will form opinions very different from those you have 
avowed. But lest it should not be conventent for you to turn to 
the section relevant to the subject, I will refer you to such as-may 
be necessary for your better information. 

Constitution, chap. 2d, sec. 1, art. 10, says, the Captains and 
Subalterns ofthe Militia shall be elected by the written votes of thei: 
respective Companies ; the field officers by the Captains and Sub- 
alterns ; the Brigadiers by the field officers, and the Maj. General 
by the Legislature ; and itis only in cases of neglect and refusal of 
the electors to choose such, that appointments can be made by the 
Governor. 

The 4th section of the law of 1793, provides for the organization 
of the Militia (Infantry) into Divisions, Brigades, Regiments, and 
Companies ; the 12 and 13 sections provide for Battalions and 
Squadrons of Cavalry and Artillery. But there is no law in the 
statute book authorizing Battalions or Sub Legions of Light In- 
fantry. Compare with these the Resolve of June 25th, 1798, which 
authorizes the Governor and Council to form the Militia of Boston 
into a Legionary Brigade, and search for the discretionary powers 
you have named. This Resolve expressly says, the Brigade shall 
be under the same rules and regulations in all respects, as is pro- 
vided by the Constitution and laws for regulating and governing the 
Militia of this Commonwealth. Where then is the authority fora 
Major of Light Infantry or ofa Sub Legion ? The General Order 
of August 2d, 1798, says, the Light Infantry shall be commanded 
by the senior officer in the field or out. There is no Major named 
in this order. In the General Order of 20th June, 1805, some- 
thing is said to be sure about a Major; but when you read that 
order again, you will there find these words : “* And the Maj. Gen- 
eral will issue orders agreeable to law, for the election of a Major, 
to command said Sub Legion of Light Infantry.” Whatlaw? The 
Maj. General found no law to justify such an order to elect a Ma- 
jor of Light Infantry ; and he very wisely issued his, without say- 
ing one word about a Major, or Light Infantry. See it in these 
words; “and cause all vacancies in his Brigade to be filled up, and 
returns made,” &c. “But there was no vacancy of a Majorof Light 
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Infantry, because the office was never created ; and if the office did 
exist, what Captains or Subalterns ever chose you to fill it? Capt. 
Brazer’s honorable discharge is dated Oct. 10th, 1805—-You say 
that the object of the order of 1805, is but partially attained. Very 
true, sir. I have long believed the object of that order was to make 
you a Major ; but as there isno law to sanction that object, it never 
has or will be attained. You say also, that the Commander in 
Chief, in 1806, did you the honor-to nominate, and the Council ad- 
vised to appoint you to the command of the Sub Legion of Infant- 
ry. Ifitisany honor to have been mocked with an appointment 
to an office that the laws have not created; then you have been 
indeed highly honored. You say, you hope and trust that I shall 
be actuated by a sense of my duty, and that my compliance and 
obedience to your command is expected and required. Actuated 
by a sense of duty, predicated upon the Constitution and laws 
of the land, I am induced to enclose the papers you sent me by 
Mr. John Winslow, jun. which I hope and trust, when you have 
duly reflected, you will not again trouble me. 
Very respectfully I am yours, 
Tuomas Hower, Capt. Ind. Bost. Fus. 
Daniel Messinger, Esq. Maj. by anfrointment. 


———B + oo 





No, 11—is the representation to the Governor and Council, 
signed by Turner Crooker and others, as in pages from 240 to 246 


— +o 


No. 12—is the same as No, 14, in page 146, with the following 
additions : 


GENERAL OrpveErS. Head Quarters, Roxbury, June 30, 1798. 
The foregoing Resolve is transmitted to Maj. Gen. Elliot, of the 
first Division. 
By order of the Commander in Chief. 
WituiaM Donnison, Adj. Gen, 


COMMONWEALTH’ OF MASSACHUSETTS. 
In Council, August 2, 1798. 
His Excellency laid before the Council a Resolution of the Gen- 
eral Court, passed at their last session, authorizing the Governor, 
with advice of Council, to form the whole of the Militia in the 
towns of Boston and Chelsea into a Legionary Brigade, and has re- 
ceived the advice of Council, whether he should carry the same 
into effect. The Council took the matter into consideration, and 
thereupon advised, that his Excellency be requested to issue his 
orders to form said Militia into a Legionary Brigade, in such man- 
ner as he shal! judge most expedient, agreeably to the said Resolu- 
tions of the General Court. 
A true copy from the minutes of Council. 
’ Joun Avery, Sec’ry. 
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GENERAL ORDERS. Head Quarters, Roxbury, Aug. 2,1798. 


In conformity to the Resolution of the General Court, passed at 
their last session, and the advice of Council of this day, authorizing 
the Commander in Chief to form the whole of the Militia in the 
towns of Boston and Chelsea into a Legionary Brigade ; he there- 
fore orders, that the nine Companies which now form the 5th Re- 
giment in the Ist Division, be augmented to 13 or 16 Companies 
as Maj. Gen. Elliot, shall find most practicakle, and if he shall 
form them into 13 Companies, it is further ordéred, that the said 13 
Companies shall form three Sub Legions of foot ; tq say, two of 
four Companies each, and one of five Companies ; the latter to in- 
clude the Militia in Chelsea. But if the Militia aforesaid shall be 
augmented to 16 Companies, then they shall be formed into four 
Sub Legions, of four Companies each ; each of the Sub Legions 
shall be commanded by a Major, who will give rank to his Sub Le- 
gion respectively ; and the whole shall be commanded by a Lieut. 
Col. Commandant. That the Company of Cadets and Fusiliers in 
Boston (with one or two other Companies to be raised at large, in 
Boston, under the direction, and at the discretion of Gen. Elliot) 
form a Sub Legion of light troops, to be commanded by the senior 
officer present, belonging to said corps; the said senior officer to 
have power at all times, whether in the field or not, to regulate ard 
govern the said Sub Legion of light troops as Commanding officer 
thereof. 

That Maj. Gen. Elliot be authorized to raise one other Company 
of Artillery in Boston, which, when raised, together with the Com- 
pany already established in Boston, form a Sub Legion of Artillery, 
and be commanded by a Major ; and that the Company of Caval- 
ry at present under Capt. Amory, be attached to and form a part 
of said Legion. The said Legion when formed shall constitute a 
Brigade, and be commanded by a Brigadier General, and shall be 
attached to and form a part of the Ist Division of the Militia of this 
Commonwealth. And Maj. Gen. Elliot will give all necessary 
orders and directions for torming and organizing said Legion, con- 
formable to this order. 


By order of the Commander in Chief. 
Wivuiam Downison, 4djt. Gen. 


Adjutant General’s Office, Boston, Jan. 4, 1810. 

I hereby certify, that I have carefully compared the aforegoing 
copy of a General Order, with the record in the General Orderly 
Book, and find the same to be a true copy. The foregoing copies 
of the Resolve and advice of the Council, also agree with the entry 


thereof in my office. 
Attest, Wittiam Donntison, Adjt. Gen 


2 + me 
No, 13—is the General Order, as quoted in page 148. 
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No. 14, 
(GENERAL ORDERS. FTIead Quarters, Boston, Oct. 18, 1799. 

On the application of } Mia). Gen. Elliot, of the Ist Division, re- 
questing that the Independent Company of Cadets, may be taken 
out of the line of the Legionary Brigade, commanded by Brig. Gen. 
Winslow—The Commander in Chict having taken the advice of 
Council thereupon, hereby orders, that the Independent Company 
of Cadets be detached from the Legionary Brigade, and be placed 
on their former footing. 

Maj. Gen, Elliot will also take notice, that the Lieut. Governor, 
with the acvice of Council, has rp aryetgp Wiliam Walter a Cap- 
tain of Infantry, in Wards No. 1 and 2, of the Legionary Brigade 

_By order of the Commander in Chief. 
Witiram Downnison, 4djt. Gen. 


Adjutant General’s Office, Boston, Jan. 6, 1810. 

I hereby certify, that the foregoing is a true copy trom the Gen- 

eral Orderly Book. Witrras Donnison, Adjt. Gen. 
= 
No. 15. 

Vr. President and gentlemen of the Court»—As it is now my 
right to produce evidence in support of myself, against the charges 
exhibited against me by my prosecutor, I shall endeavor to take up 
as litle of your valuable time as possible ; nor shall I trespass on 
your patience any longer than the nature of the charges, and my 
necessary defence will require. 

In support of my first plea, I shall show, that I did make my re- 
turn in May last, to whom I consider is the legal officer, Lieut 
Col. Badger. 

In support of my second plea, I shall show, that my prosecutor 
is an illegal officer, and is not commissioned according to our Con- 
stitution and laws ; and as soon as my abilities and understanding 
caused me to be convinced that my prosecutor was so illegally 
commissioned, it was my bounden duty by my oath, to contest his 
claims of command over me. 

In support of my third pleas I shall endeavor to show, that it was 
my duty, and becoming a good officer to send the communication 
which I did ; thereby to endeavor to save turther trouble or ex- 
pense to the State, which has already been burthened enough by 
the expense of Courts Martial, to no good purpose, in my opinion. 

In establishing these positions, I shall rely, gentlemen, on a va- 
tiety of oral and written evidence ; some of which you have on re- 
cord, and some are as follow : 

Ist. My return which was made in May, certified by the proper 
officer, and voucher to prove he was the proper officer. 

2d. The Resolve, and the order predicated on that Resolve, br 
the Commander in Chief, in 1798, which declare that the troops of 
Boston should be formed agreeable to law, and that the senior offi- 
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cer should command those troops called Light Infantry, in and out 
of the tield, and which do not contemplate the office of a Major. 

3d. The Constitution and laws, which are in direct contradiction 
to the existence of such an officer, and in no way or manner what- 
ever, have granted authority to any Executive to establish such an 
office. 

4th. The order of Council of June 14th, 1805, which does not 
allow a Major unless agreeable to law. 

5th. Evidences that my prosecutor has virthally acknowledged 
he was no Major, by not arresting me; which he has endeavored 
to effect since against Lieut. Ridgway, by sendtng him an arrest. 

6th. That my prosecutor, if his command was lawful, which I 
positively deny, was not constitutionally and lawfully appointed, 
because the proper officers did net appear at the election, mention- 
ed on your record to elect field officers. 

7th. The laws, which give no authority te the Governor and 
Council to appoint oficers to volunteer corps. 

8th. A General Order, which says, thatthe Governor and Coun- 
cil have expressly declared, that although a Major was elected by 
Captains and Subalterns, yet he was not commissioned, because the 
office was not known in the laws of this State or of the United 
Siutes. 

9th. That it is the right and duty of an officer to disobey illegal 
orders (which has been done) and alt orders transmitted through 
an illegal channel. 

These are nearly all the evidence I shall produce, except quota- 
tions from the Constitution and laws. 

Jan. 16, 1806, Tuomas Howg, Capt. Z. B. Fus. 

—L + o-— 
No. 16. 

Sir,—I think there must be some mistake in your return of May 
Inspection coming to me. I belieye it bas been customary hereto- 
fore, that all Company returns Of inspection be made to Major Mes- 
singer, as Commanding Officer of the Sub Legion of Light Infant- 
ry, and by bim made up and forwarded to the Commanding Officer 
of the Brigade, 

Until a new organization of the Brigade is made, I think it wil! 
be best that returns, &c, should take their old course. 

Tuomas Bancerr, Lt. Col. Infantry. 
Capt, Thomas Howe, Fus. Leg. Brig. 


January 8, 1810. 
TO WHOM IT MAY CONCERN, 

This may certify, that some time in the month of May, 1809, 
Capt. Howe did send a return of the inspection of his Company to 
nie ; conceiving it ought to be sent to Maj. Messinger, I did return: 
ihe same to Capt. Howe, enclose! in this paper. 

Tuomas Bancer, Lt, Col, Infantry 
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No, 17-~is the Genera! Order, respecting Capt. Loring’s Com- 
mission, Sc. asin pages 157 and 158. 
em 


No. 18. 
to His Excellency Caleb Strong, Esq. Governor and Commander 
in Chief of the Commonwealth of Massachusetts. 


Sir—Respectfully I beg leave to state to your Excellency, that 
in General Orders, bearing date Aug. 2, 1798, organizing the Mi- 
litia of Boston and Chelsea into a Legionary Brigade, there is the 
following clause : ** That the Companies of Cadets and Fusiliers 
in Boston, with one or two Companies to be raised at large in Bos- 
ton, under the direction and at the discretion of Major Gen. Elliot, 
form a Sub Legion of light troops, to be commanded by the se- 
nior officer present, belonging to said corps.” 

On the 18th April, 1801, Brig. Gen. Winslow made application 
to have a Company, commanded by Capt. Daniel Messinger, de- 
tached from the Infantry, and to be attached to the light troops, 
jor reasons expressed in his letter, a copy of which is herewith 
enclosed. Conceiving myself fully and sufficiently authorized by 
the discretionary power above quoted, I had no hesitation in com- 
plying with his request, and issued an order to that purpose, on 
the 30th of April, 1801, a copy of which is in the enclosed paper. 
No difficulty appeared to arise from this measure until very lately. 
Gen. Winsiow informs me that he has met with some disappoint- 
ment at the Adjutant General’s office, in not being able to obtain 
a Commission for Capt. Messinger that shall accord with his pres- 
ent command : it occasions an unpleasant embarrassment, and I 
pray your Excellency to take the subject into consideration and 
decide thereon. 

A Company commanded by Capt. Joseph Loring, Jun. raised 
at large, and now attached to the Infantry in the Legionary Brig- 
ace, Gen. Winslow is very desirous to have transferred to the Sub 
Legion of Light Infantry, which would complete the number of 
Companies requisite, and that they should be commanded by a Ma- 
ior, and then the Brigade would be completely organized. Briga- 
dier Gen. Winslow thinks it necessary that there should be another 
(Adjutant to the Infantry, and one to the Light Infantry. 

‘These communications are most respectfully submitted, by your 
“xcellency’s most obedient and very humble servant, 

Simon Extiot, Aaj. Gen. 1st Div. 

Boston, Oct, 22, 1804, 


COMMONWEALTH OF MASSACHUSETTS. 








Secretary’s Department, Jan. 6, 1810. 

ihe aforeroing is a true copy of the original letter, as on the 
Je of the honorable Council. under date of the 14th June, 1805. 
Attest, Ww. Tupor, Secretary of the State. 
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No. 19. 
COMMONWEALTH OF MASSACHUSETTS: 


The Committee of Council, to whom were referred the commu-< 
nications of Maj. Gen. Elliot and the Adj. General, on the subject 
of organizing the Sub Legion of Light Infantry of the Legionary 
Brigade of the town of Boston, respectfully report, as their opinion, 
That his Excellency should direct the Adj. General to issue the 
following order to Maj. Gen. Elliot, that the said Sub Legion con- ' 
sist of the following Companies, viz. the Boston Fusiliers, co.a- 
manded by Capt. Brazer ; the Boston Light Infantry, commanded 
by Capt. Davis, who will receive a commission as Captain of 
Light Infantry, and.\take rank from the date of his commission as 
Captain in the Boston Regiment; the Winslow Blues, commanded 
by Capt. Messinger, who will receive a commission as Captain of 
Light Infantry, and take rank from the date of his commission as 
Captain in the Boston Regiment ; and the Infantry Company, com- 
manded by Capt. Loring, who will also receive a commission as 
Captain of Light Infantry, and take rank from the date of his pres- 
ent commission : and the Brigadier General of the Boston Legion-), 
ary Brigade, will issue his orders agreeably to law, to the officers of 
the said Sub Legion to assemble for the purpose of electing a Ma- 
jor, to take the command of said Sub Legion. 

Reed and accepted. 


A true copy of record as amongst the proceedings of Council, 
under date of June 14th, 1805. 
WittiaM Tupor, Secr’y of State, 
Secretary’s Office, Jan. 8, 1810. 


No. 20, 
Division ORDERS. | Canton, Nov. 24, 1809. 
Upon the complaint of Maj. D. Messinger, you are ordered to 
arrest Capt. Howe, of the Fusiliers. 
(Signed) E1visanH Crane, Maj. Gen, 1st Division. 
To Lt. Col. Thos. Badger, senior officer 
of the Leg. Brigade, Boston. 


BriGAvE ORDERS. Boston, Dec. 1, 1809. 
In obedience to Division Orders of the 24th ult. above copied, 
Capt. Howe, of the Fusiliers, is under arrest, on a complaint exe 
hibited against him by Maj. D. Messinger. 
Tuomas Bapcer, Lt. Col. Comdt. of 
lst Reg, and sen. officer Leg. Bric. 
To Capit. Thomas Howe. 


No. 21l-—is the same as No. 11, in page 240, 
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No. 22, 
Council Chamber, Dec. 19, 12809. 

_ The Committce on militia affairs having examined the returns 
of Maj. Gen. Crane, of the arrangement made by him in the Le- 
gionary Brigade of the firft Divilion, agreeably to a Relolve of the 
General Court of the 15th of June lat 

Report, 'That the Council advile his Excellency the Governor to 
approve of faid arrangement, except as to the annexation of Ma- 
jors Stearns and Stodder to the fecond and third Regiments ; and 
as to thole officers, that his Excellency be adviled to direct Major 
Gen. Crane to annex them to the firlt Regiment in the Legionary 
Brigade, which will be conformable to the regulation eftablithed 
by the General Order of the 23d of March, i 80y ; and that the ar- 
rangement fo amended, be recorded in the Adj. General’s office. 

The Committee further report, that on due examination of the 
fevera] remonttrances and petitions againft the elections of oflicers, 
and courts of inquiry occafioned by the late eleétions in the Le- 
gionary Brigade in Botton, itappears that the Maj. General has regu- 
larly and properly adjufted the differences in the refpective Com- 
panies ; and by his return of the arrangement of the Legionary 
Brigade of Infantry, has annexed Capt. Loring’s Company to the 
firft Kegiment of faicd Brigade. 


GENERAL Orpers. Head Quarters, Boston, Dec. 1°, 1809. 


The Commander in Chief having taken the advice of Council 
as aforefaid, approves of the arrangement made by Maj. General 
Crane, except as to the annexation of Majors Stearns and Stoddei 
to the fecond and third Regiments ; and as to thofe officers, Maj. 
Gen. Crane will annex them to the tirft Regiment in the Legionary 
Brigade, which wiil be conformable to the regulations eftablifhed 
by the General Order of the 23d of March, 1809 : ; and the arrange- 
meut {0 amended will be recorded in the Adj. General’s office. 

On the fubje& of the feveral petitions, remonftrances, and pro- 
ceedings, mentioned in the atoyefaid advice of Council, it appear- 
ing that Maj. Gen. Crane has regularly and properly adjaited the 
differences, as therein mentioned ; and by his return of the ar- 
rangement of the Legionary Brigade, lias annexed Capi. Loring’: 

Company to the firlt Regiment of faid Brigade—Therefore, ‘all 
officers and others in the Mi litia whom it may concern, will gov- 
ern themlelves accordingly. 

By order of the Commander in Chief. 
Wittiam Donxnison, Adit. Cen. 
Adjutant General's Office, Boston, Jon. G, 1°10. 

I hereby certify, that the foregoing is a true copy from the Gen. 
eral Orderly Book. 

Wittiam Donwison, djt. Gen. 
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No. 23 


Mr. President, and Gentlemen of this honorable Court, 

In the courfe of my defence I fhall have occafion to call your 
attention to the followi ing articles of our Conttitution, and feétions 
of our Laws, in whole or in part : 

Declaration of Rights, part 1, articles 10, 11, 1°, 17, 18, 20, 28, 
29, 30. ae of Massachusetts, pon 9 2, chap. 1, fect. i, art. 45 
chap. 2, fect. 1, art. 7,10; chap. 6, art. 1, 11 t_— Masrackusctts Evin 
June 22, | oe "feat. 5, 6, 7, 12, 13, ¥5, 25; March 14, 1806, fed. 

» 12.— United States Laws, May 38, 1792, fect. 3. 


Roxbury, Jan. 10, 1809. Tuomas Howe, Cast. I. Be F. 
— 
No. 24. , 
Generar Orpers. Head-Quarters, Boston, March 23, 1899. 


The Commander in Chief, in purfuance of the advice of Coun- 
cil, orders, that in future whenever any Regiment, or Company, 
fhall be divided by the order of the Governor and Counci!——-the 
field and ftaff officers, fhall remain and be attached to the origina} 
Regiment or Company ; and the new Regiment {fo created, as alfo 
the new Companies, fhall refpectively have new officers, to be 
elected agreeable to the provifions of law, either from the new 
Corps, or from among the original field and company officers, as 
the electors fhall deem proper. 

By order of the Commander in Chief. 


(Signed) Wittam Donntson, 47}. Con. 
Adjutant Ceneral’s Offic ¢, Jan. 15, 1$j]0—The aforecoing is a true 
copy Arteft, War, Downnison, Lhe dy. Gen, 
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